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ZIGZAGS OF THE JUDICIAL
REFORM IN GEORGIA
OFOREWORDO

Mindia Ugrekhelidze

Former Judge of the Interna onal Court of Human Rights,
Doctor of Law, Professor

| extend warm greetings to everybody - speakers, foreign guests and especially
inspiring persons and initiators of the conference. Wish you the best of luck; | have
no doubts with this regard considering the successful presentation of the program
and the fl ow of the procedure. Herewith, given that the conference is devoted to
Topical issues of Justice, which primarily represents the current concern, | feel the
need to have a very general outline of an early period of the reform, lack of which it
might make diffi cult to perceive, estimate and further transform the present circum-
stances. This is equally related to benefi cial and suitable, as well as, loss-making
and hazardous salient factors.

A Little Bit of Retrospection

Transformation and further development of judicial system in Georgia had been
put into effect in special conditions. The process started in 90s of the past century
and was determined so that by the end of the Soviet political system Georgia was
neithe r “an old democracy”, nor - “a new democracy”. We may call it a rudiment,
founded on the European principles, yet “premature” (lasted for only several months)
in the system modifi cation process based on Marxist ideology (so called “dictator-
ship of the proletariat” conception), wearing a veil of the ,,Police state”, in which
almost everything was maintained, except for the following two notions: “Soviet”
and “Socialist”. This was fi rst and foremost true with regard to the Constitution of
Georgia, without amending of which any reformation would be senseless. However,
how that should have been done? In case of keeping the old one, being absolutely
inconsistent with the new political system, it would totally exclude Georgia from the
list of the world’s democratic nations. On the contrary, having decided to establish a
new one, a lot of resources, as well as, time would be required. Consequently, it was
decided to restore the old and the “premature”, yet rather the progressive system.
Nevertheless, after more than 70 years, modifi cation and restoration of the system
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were accompanied by certain diffi culties. Thus, the only hope should have been thg
principle of gradually moving forward. Before setting up a new Constitution of 19953
Georgia declared general principles of the Constitution of 1921 and in accordance 2
with its provisions passed a special law “On State power”, which functioned as an L%‘
terim basic law until adoption of the Constitution of 1995. With this regard, the most
important Articles were Article 3, Article 8 and Article 32, being the most evident
sign of restoration and acknowledgement of fundamental features of constitutional
state, such as the independent judiciary, rule of law and priority of human rights and
fundamental freedoms. Eventually, everything was fi nalized by the Constitution of
1995 and we can boldly say: on the one hand, the Constitution was capable to se-
lectively preserve the basic principles of the Constitution of 1921; and on the other
hand - to establish generally recognized norms and principles of the contemporary
legal system.

It seemed that everything went in a natural and an ordinary way. Adoption of the
new, modern type of Constitution led to establishment of the large number of legisla-
tive fl ows. Following this process there were created the State Commission of Legal
Reforms, State Commissions for setting up substantive and procedural laws; leg-
islative process launched effectively (up to 500 legislative acts were issued), even
though they lacked strong and clear conceptual basis. This was particularly obvious
concerning procedural codes within the same (single) system, where signifi cant,
sometimes even insuperable diffi culties arose.

Nevertheless, the process was more or less coming to the end, especially, when
an appropriate institutional scheme emerged (e.g. Council of Justice and others).

Of course, judicial system in Georgia was still far away from the fi nal goal, though

it was rather progressive in comparison with the other former Soviet Republics.
Success and fi nal victory of the justice system seemed to become an irreversible
processl, however, evil intentions of some made everything upside down. Due to
the leadership of the so called “young wing” of the Union of Citizens of Georgia, ju-
dicial reform was directed to the wrong course. Particularly, the primary, moreover,
the only aim of the “young wing” was to remove judges from offi ce and to introduce
the new judicial corps amateurishly through expressively and gravely violating rights
of the former judges, protected by the international law, furthermore, by means of
uncertain procedures. Thus, hundreds of inexperienced judges were appointed, cer-
tainly for political purposes. It was a preparation of a very safe ground for the rapid
growing and already strong political party to win in any battles, inter alia - in upcom-
ing parliamentary and presidential elections.

Happened, that had to be happened. The fi nal consequence was the so called
“Rose Revolution” and the beginning of new governance. Although, the new judicial
system contributed its share, but, fi rst of all, it was characterized by slightly awkward
methods; secondly, it was required to fulfi [l new, much more diverse and complicat-
ed political assignments that the inexperienced judicial corps was unable to perform

1 See Journal “Herald of Justice”. 1998. #2-3. “At the Edge of Judicial Reforms”. p. 2-3.
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due to the lack of knowledge, professional experience, civic immaturity and general
unfeasibility. Therefore, judicial corps should have been “thinned out” and trans-
formed by more “skilled” forces. Since the following renewed campaign developed
through the pretty refi ned procedure, based on the “confi dence principle”, the new
judicial corps had turned out to be much more solid; so “fi rm”, that the number of
them had successfully reached until today. Meanwhile, two elections were held one
after the other - bringing the new government in 2012 and elections in 2016. More-
over, some of the judges were appointed as lifetime judges in the system.

Although, judicial reform had been announced initially and accomplished more
or less successfully, with the name of three achieved and the fourth newly started
“wave”, confi rmed offi cially by the foreign competent bodies, it was also noticeable
that the process went on with great diffi culty, not without essential and expected
losses. Responsibility should not be placed on the initiators of the reforms for these
losses due to the fact that everything was administered and carried out by the poor
political will, or merely by wrongness of the governing system of the fi eld. It is worth
recalling even the fact that the eloguent program promising on restoring justice,
establishing and executing the proper instruments (institutional procedures) was
denied as a matter of principle. It seems that the situation signifi cantly determined
the essence of the judicial reform in Georgia, its direction and rate. This is the rea-
son that it will remain as an indelible mark in the most recent history of the Georgian
state building process.

Truth, credibility and success of today’s conference speeches almost entirely
depend upon the question, whether the aforementioned retrospective plot will be
courageously and completely considered, especially on the basis of the altered pro-
grams and incoherent fl uctuations of the continually “darned” legislation.

Best wishes for a successful conference!
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Irina Batiashvili

PROCEDURAL RIGHTS
IN ACCORDANCE WITH
THE WESTERN VALUES

Irina Batiashvili

Master of Laws (with honors), Georgian-American
University (GAU), Adviser of Head of Legal
Department, LLC “Tbilisi Energy”, Head Teacher
of Law and Interna onal Rela ons Faculty,
Georgian Technical University

Introduction

The important and organic part of the development of Western Civilization is
deep understanding of the essence of a fair and impartial state. What does a fair
impartial state mean, what are its fundamental principles built upon, what elements
does it imply in itself? These issues have always been and continue to be of a se-
rious refl ection and analysis on the various stages of Western thought evolution.
This problem is still deeply discussed by Plato and Aristotle. The organic unity of a
fair state and a fair court are essential for the evolution of Western thinking and the
architecture of today’s modern democracies stands on this principle. That’'s why it
is one of the most pressing and sensitive issues for present legal, political or phil-
osophical understanding. It requires constant processing and clarifi cation of new
details. “In exercising their power, the people and the state are bound by universally
recognized human rights and freedoms as directly applicable law. Law-making is the
exclusive competence of the state. The legislator is obliged to establish mandatory
rules of conduct, to safeguard human constitutional rights and to impose certain
proportionate restrictions on the protection of other constitutional values” (Judgment
of the Plenum of the Constitutional Court of Georgia (28. 12.2010)). In the judgment
the Court suggested a very interesting position about interrelation of three elements:

Development of society, legislative amendments and political will. Legislative
rules must refl ect and respond to the public demands for the purposes of harmoni-
zation with the public needs. The great writer of the 19th century - Honore de Bal-
zac, in the novel “Magic Skin,” says: “Today the art of governance is giving power
to public opinion”. The legislator is obliged to bring the law in line with the modern
challenges of a democratic society, as well as to provide the political will into law by
the legislative mechanisms provided and to improve the legislation. Only by this way
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it will be possible to reinforce the link between the law and the society. However,
the important point here is that political will should not be associated with a radically
different position of government from the public opinion. Political will, as refl ected in
legislative rules must derive from the public needs.

In Georgian judicial system we have had some problems with regard to enforce-
ment of decisions of the European Court of Human Rights. Judgments of the Euro-
pean Court, in fact, serve not only for the purposes to decide those cases brought
before the Court but, more generally, to elucidate, safeguard and develop the rules
set forth in the European Convention, thereby contributing to the observance by
the States of the engagements undertaken by them as Contracting Parties. Thus,
the goal of the European Convention system is to determine issues on public-policy
grounds in the common interest, thereby raising the general standards of protection
of human rights and extending human rights jurisprudence throughout the com-
munity of the Convention Statefhe right to execution of such decisions is an
integral part of the “right to a éittérwise, the provisions of Article 6 § 1 of the
European convention would be deprived of all usefudl dffiexts of even greater
importance in the context of administrative proceedings. By lodging an application
for judicial review with the State’s highest administrative court, the litigant seeks
not only annulment of the impugned decisions, but also and above all - the removal
of its effects. The effective protection of the litigant and the restoration of legality,
therefore, presuppose an obligation on the administrative authorities’ to comply with
the decision$.Correspondingly, while some delay in the execution of a judgment
may be justifi ed in particular circumstances, the delay shall not be such as to im-
pair the litigant’s right to enforcement of the judgment. Execution and enforcement
of decisions must be fully, and not partially, in accordance with the law standards.
An unreasonably long delay in enforcement of a binding decision might breach the
Convention. The reasonableness of such a delay is to be determined having regard
in particular the complexity of the enforcement proceedings, the applicant’s own be-
havior and that of the competent authorities, as well as the amount and the nature
of the court awatrdFor example, In case of Hornsby v. Greece the Court held that
by refraining for more than fi ve years from taking the necessary measures to comply

1 European Court of Human Rights, Guide on Article 6. Right to a Fair Trial. 20d3.echr.coe.
int(case-law analysis-case-law guides).

2 (Hornsby v. Greece, § 40; Scordino v. Italy (no. 1) [GC], § 196). European Court of Human Rights,
Guide on Article 6. Right to a Fair Trial. 2013.

3 (Burdov v. Russia, §§ 34 and 37). European Court of Human Rights, Guide on Article 6. Right to
a Fair Trial. 2013www.echr.coe.iffitase-law analysis-case-law guides)

4 (Hornsby v. Greece, § 41; Kyrtatos v. Greece, §§ 31-32). European Court of Human Rights, Guide
on Article 6. Right to a Fair Trial. 2013.

5 (Raylyan v. Russia,) European Court of Human Rights, Guide on Article 6. Right to a Fair Trial.

2013.www.echr.coe.ifitase-law analysis-case-law guides).
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with a fi nal, enforceable judicial decision, the national authorities had deprived theg
provisions of Arti€¢l& 1 of the European Convention of all useful effect. In another -2
case of the overall period of nine months taken by the authorities to enforce a judg-
ment was found reasonable in view of the circumstances. According to the Europe-

an Court of Human Rights Guide, the burden to ensure compliance with a decision
against the State lies on with the State authorities. The Court’s practice illustrates
that even late payment to the applicant can’t justify the failure of the national au-
thorities. In case of Apostol v. Georgia The Court has also held that the authorities’
stance of holding the applicant responsible for the initiation of execution proceed-
ings in respect of an enforceable decision in his favor, coupled with the disregard

for his fi nancial situation, constituted an excessive burden and restricted his right of
access to a court to the extent of impairing the very essence of that right6.

Article 31, paragraph 1 of the Constitution of Georgia states: “Everyone has the
right to apply to the court for the protection of his rights. The right to a timely and fair
hearing is guaranteed.” On March 23, 2018, due to the Constitutional amendments,

a second paragraph has been added to the mentioned Article. Thus, Article 31 of
the Constitution of Georgia became closer to Article 6 of the European Convention.
Convention for the Protection of Human Rights and Fundamental Freedoms further
deepens the principle of a fair trial and obligations of states: “In the determination
of his civil rights and obligations or of any criminal charge against him, everyone is
entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law. Judgment shall be pronounced publicly but
the press and public may be excluded from all or part of the trial in the interests of
morals, public order or national security in a democratic society, where the interests
of juveniles or the protection of the private life of the parties so require, or to the
extent strictly necessary in the opinion of the court in special circumstances where
publicity would prejudice the interests of justice”. We see clearly differences and
similarities between the paragraphs of the European Convention and the Constitu-
tion of Georgia. The fundamental differences include that the Georgian Constitution
does not incorporate requirement of an independent and an impartial trial and is
limited to a record about a fair trial. Second guarantee of fairness and impartiality of
a trial, in my opinion, is the publicity of decision making process. However, the Eu-
ropean Convention includes limitations on a ground of legitimate aim in which case
the press and people might be excluded from the trial. According to the case law of
the European Court, intervention in the right can be justifi ed if it: is provided by law,
serves a legitimate purpose, is essential in a democratic society and proportional to
the legitimate interest.

The Constitution of The United States, Amendment VI ( Rights of Accused in
criminal Prosecutions) states, that: “in all criminal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by an impartial jury of the State and
district wherein the crime shall been committed, which district shall have been

rin

6 European Court of Human Rights, Guide on Article 6. Right to a Fair Trial. 200\8.echr.coe.
int(case-law analysis-case-law guides)
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previously ascertained by law, and to be informed of the nature and cause of the
accusation; to be confronted with the witnesses against him; to have compulsory
process for obtaining witnesses in his favor, and to have the Assistance of Counsel
for his defense” Amendment VI of the Constitution of the United States of Amer-

ica begins with the following sentence, when investigating all criminal cases, the
accused enjoys the right to a speedy and public hearing in court. Before discussing
this sentence, it is necessary to review protective mechanisms of the above-men-
tioned right. Prior to discussing the customary law of the principles and the further
development, it is necessary to understand fi rmness of rules which arise from the
customary law. A clear example can be the words of the great Roman philosopher,
Seneca Chief: “Some unwritten laws are stronger than all #ntpbration of

the protective mechanisms into the case law usually comes from the period of the
Great Charter of Freedoms (Magna Carta, 1215 $idarl 642, Sir Edward Coke

made an important decision with regard to the judges of England (United Kingdom).
A key point of this fi nding was that English judges were required to ensure that
detainees had a fair and speedy trial. Subsequently, the Habeas Corpus (Habeas
Corpus Act - English Human Rights Bill), adopted in 1679, was required by the court
to hold preliminary hearings before the detainee was granted bail. When Congress
fi rst prepared the Bill of Rights in America in 1689 without any discussion and dis-
agreement, they unanimously agreed on the need for the right to a speedy hearing.
In the 18 century, one of the most important procedural safeguards for the inviola-
bility of personality in the United States law system, - the Habeas Corpus, namely
the right to a speedy trial, often was linked to the right of a not excessive bail.
However, with the development of the customary law, the view of the United States
Supreme Court’s about the issues has changed and the right to a speedy trial has
been formulated separately. Subsequently, the United States Court has developed
its approach towards the mentioned Article, noting that the right to a speedy trial of
the case is not only preventive during pretrial detention, but also represents an op-
portunity for the defendant to avoid a threat in case of postponement. The Court of
United States cites an example: the death of a witness.

The right to a speedy trial arises immediately upon arrest or prosecution, not
from the moment the investigation begins. It is logical, though extremeby diffi cult
for a court to invalidate a decision because the trial has been delayed. It is diffi cult to
establish precise boundaries for timely or delayed court proceedings. This is a case
where the words of two relative concepts must fall within a logically reasoned space,
and without any ambiguity, the court could clearly determine whether the trial was
timely or delayed. The Supreme Court of the United States of America (Supreme
Court) has ruled that there are four cumulative elements required for courts to take

Irina Batiashvili

7 The Constitution of the United States, Article VI.

8 A opun3Mbl N0 MHOCTPaHHbLIM UCTOYHMKaM. i3paTenbcTBo “lMporpecc”. Mocksa 1972.

9 The Heritage Guide to the Constitution. Edwin Meese Ill Chairman of the Editorial Advisory Board.
Regnery Publishing, Inc. 345 p.

10 The Heritage Guide to the Constitution. Edwin Meese Ill Chairman of the Editorial Advisory Board.
Regnery Publishing, Inc. 346 p.
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into account: 1) the defendant’s position - substantiating and affi rming constitutioorgal
right to a speedy trial; 2) duration of the court; 3) Reason that can be considered as
an honorable reason for postponing the court; 4) deprivation of liberty prior to the -
trial caused damage to the accused (the same notion of pretrial detention). Addi-
tionally, signifi cant is the damage suffered by the accused as a result of the court
postponement.

The Supreme Court of the United States has taken a position on how courts
should determine whether there is a violation of the right to a speedy hearing or not.
It is clear that the court has a wide margin of appreciation in this matter if the defi n-
ing elements for the measurement of violation are unclear. Therefore, the Court’s
view has is of a great importance in this particular case.

The difference between the Constitution of Georgia and the Constitution of Unit-
ed States is in wording and afterwards in the interpretation of the wording. On the
one side there is a timely hearing - hearings within reasonable time, while, on the
other side - speedy trial, reducing time and, thus, establishing higher standards of
protection.

The next important part in the Amendment VI is the right of accused to a public
hearing:! This right is deeply rooted in the Anglo-American system of law, traditions
and values. Such connection is clearly expressed in Sir Edward Cook’s view, in
the 17th century in England, where he states that the court is almost defi ned by
terms - open and public - “Trial’s Almost Back Defi nition Open and Public”. Judge
Joseph Storey also noted in his work “Commentaries on the Constitution of the
United Statesthat criminal trials should always be public. Statement of one of the
greatest philosophers, Bacon, is kept in the world history: “Judges need to remem-
ber that their job is to interpret the law and not condémalitfve take a closer
look at the United States justice system, we can clearly see that the Supreme Court
has interpreted the right to a public hearing, just like every other law (article) in the
American Bill of Rights, precisely to restrict and restrain federal and state govern-
ment. The Court has also formulated a new view that the above-mentioned fi rmly
established and fundamental right is not absolute and may be restricted in certain
cases. The right of a defendant to a public hearing in a criminal case, as well as
the interest of the press in attending a hearing, is also a essential during the open
hearing of a case. However, the Supreme Court of the United States has noted
that in some cases, given the specifi c nature of the case, the defendant may waive
the right to a public hearing and request that the trial be closed at some point. The
court may temporarily exclude the press and public from the trial if the main criteria
of criminal cases - dignity, order and Décor (etiquette) are extremely neglected.

For example, a court may close part of a hearing in a sexual assault case to protect

11 The Heritage Guide to the Constitution. Edwin Meese Ill Chairman of the Editorial Advisory Board.
Regnery Publishing, Inc. 347 p.

12 The Heritage Guide to the Constitution. Edwin Meese Il Chairman of the Editorial Advisory Board.
Regnery Publishing, Inc. 347 p.

13 Adopun3Mbl MO NHOCTPAHHBIM NCTOYHUKaM. V3paTenbcTBO “Mporpecc”. Mockea 1972. CT1. 392.
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minors (under age 18) or to protect confi dential, sensitive information, such as iden-
tifi cation of witnesses.

As The United States Judge Hugo L. Black pointed out: “Public trial serves as a
safeguard against any attempt to employ our courts as instrument of pétsecution.”
Abovementioned facts give us lots of reason why it should be better to give a larger
meaning and legitimacy to the record: “public trial” in Constitution of Georgia.

It is also interesting to expand the part of the VI Amendment, which states that
the accused should be informed of the nature and motives of thé. prosecution
Article 31 of the Constitution of Georgia has no such record, but as we know from
interpretations and explanations of this Constitution there are general safeguards
for the fairness of the process, more specifi cally the area of fair trial includes four
separate rights that should be guaranteed cumulatively:

A. The ability of a person to obtain information about the process and evidence

that relates to it

B. Ability to express an opinion on evidence and procedural rules

C. The parties’ confrontational speeches must be heard before the court

D. The parties must be served with a reasoned court decision.

The Amendment VI of the Constitution of The United States states, the accused
shall enjoy the right to be informed of the nature and cause of the accusation”. No
other constitutional principle of right to trial under the rules of procedural law is as
clearly established as notifi cation of a defendant’s specifi ¢ allegation and certainly
a chance for a person to hear at his / her own discretion the issues raised by the
allegation. This constitutional right holds every defendant in all criminal cases in
federal or state court. The right to seek a fair notice arose out of the customary law
of earlier (Adrian) England. The above right of the defendant was perceived as part
of the agreement reached at that time - well-accepted agreement. At the moment
of adoption of the Constitution till today this principle is still a major issue (Ministe-
rial Matter) in the routine of criminal proceedings. However, before the adoption of
the Great Charter of Liberty - Magna Carta in 1164, King Henry Il initiated a church
reform that required church courts to identify and defi ne accusation accurately be-
fore the defendant could be summoned. No person could be arrested by petition,
advice or suggestion of a king or his council if there were no indictment or fi ling
of “Bona Fide” and righteous persons from the same neighborhood where the act
was committed, the process having to be based on customary law. However, after
some time, the High Commission and the State Chamber resumed the practice of
questioning citizens, without explaining the nature of the accusation. This misunder-
standing of the English system of law in thédred 17" centuries led to the fact
that in 1637 the Puritan Freeborn John LilSwvag questioned on an unspecifi ed,

14 The Heritage Guide to the Constitution. Edwin Meese Ill Chairman of the Editorial Advisory Board.
Regnery Publishing, Inc. 347 p.

15 The Heritage Guide to the Constitution. Edwin Meese Ill Chairman of the Editorial Advisory Board.
Regnery Publishing, Inc. 352 p.

16 Frederick Pollock & Frederic William Maitland, The History of English Lad. ©51).
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obscure charge by a secret Supreme Court, which considered less serious crimes
without jury “Star Chamber”. Accused said that he had no desire even to answer
the questions, since, in his opinion, the Chamber wanted to imprison him by ques-
tioning. In his view, the reasons why he was detained could not prove his guilt and
by this interrogation they would seek other issues and facts and he declared that if
they did not inform and examine him about the reasons related to the allegation, he
would not answer anymore. From the foregoing, it is not surprising that the tradition
of the American law that emerged from the English customary law system refl ected
the rule regarding the accuracy of the charges. The function of this constitutional
requirement is to provide the defendant with an adequate notice of the nature of

the charge so that he or she can prepare a defense. On the other hand, informing

the court of the nature of the charge enables the court to see more clearly whether
there are suffi cient legal grounds. A good example of this is the case of State v.

1876 Cruikshank, where the Supreme Court has held that, an indictment fails to

meet constitutional standard, if it is insuffi ciently specifi c and due to its ambiguous
content, obstructs the accused to question freely specifi ¢ citizens whose rights and
privileges are protected by the Constitution.

In my opinion, if Georgian legislators will give more board defi nition and include
in Article 31 the right of accused to be informed of the nature and cause of the ac-
cusation as it is given in United States Constitution, would be more complete and
comprehensive. Citizens’ protection coeffi cient will certainly increase on the basis
of the existence of this part at the stage of prosecution, also the obligation to specify
and defi ne the nature of the accusation will in itself limit the maneuverability of the
authorities to go beyond the legal framework.

Besides, the important part of the Constitution of the United States is the right of
the accused to require the confrontation with witnesses who testify against him in
all criminal cases - the Confrontation Clause. The wording of the abovementioned
section guarantees adherence to the essential and crucial element - adversarial
principle at a trial. By this part of the US Constitution citizens are protected from
the abuse of power by the authorities to testify against their own interests. In my
view, the existence of this right is a double measure of the testimony’s accuracy
and is considered to be precisely the right of the accused to confront witnesses and
cross-examine their testimony against hirfi/Hidre Amendment VI of the Con-
stitution of the United States illustrates circumstances when a defendant should
attend a trial, see and hear the testimony of prosecution witnesses in open court,
which may lead to cross-examination of the withesses. However, the basic starting
point still leaves vague questions about the restriction and the scope of the right to
confront. It is a matter of discussion whether prosecution witnesses’ testimonies
are required to be given face-to-face (face-to-face confrontation) or testimony by
modern technology, for example: a video can be considered equivalent, as well as,
when does it allow the prosecution to use testimony based on hearsay. On the one

Irina Batiashvili

17 The Heritage Guide to the Constitution. Edwin Meese Il Chairman of the Editorial Advisory Board.
Regnery Publishing, Inc. 354 p.



N
No

#12,0939909692019

Irina Batiashvili

30b029696p00b d6rc3900

hand, it is obvious that the content of the “confrontation” - “Confrontation Clause”
has always had a broader meaning. It includes not only the right of the accused to
hear and see the witness, but also the legal right of the accused to cross-examine
the witness in order to establish the credibility of the witness’s testimony. This part
of the Amendment VI gives the accused an opportunity to attend a tiral while the
prosecution witnesses the questiohhe above section guarantees an adequate
opportunity (size) for effective cross-examingtidrere are two diffi culties with
regard to application of these basic principles:

a) At the intersection of the Confrontation Clause and hearsay. Regarding this
issue, in 2004 a court in the United States said that the use of hearsay as
accusation by prosecution (testimony of witness based on what others have
said) infringes the right of the Confrontation Clause until the defendant is
allowed to cross-examine this applicant. As for the “non-testimonial-hearsay,”
it is still unsettled (for example: irritating expressions, business records and
statements for the purpose of a medical diagnosis)

b) Moreover, important is the juvenile witness’s right not to be questioned
face to face. In this case, the right of accused to see the witness and hear
what he or she is saying, also the right to cross-examine may be a subject
of the restriction. However, in this particular situation, where the minor is
under certain circumstances and is physically unable to testify in front of the
accused, interrogation may also be considered as grounds for limiting the
aforementioned rights.

Article 31 of the Constitution of Georgia has not included the right of confron-
tation. We have met the Confrontation Clause in the Criminal Code of Georgia - in
particular, Article 115 (general rule of confrontation) establishes the rights of an op-
ponent to cross examine the witness in accordance with Article 245 (Cross-exam-
ination):

“1. A cross-examination shall be conducted by a party which has not called a
witness to be examined.

2. During cross-examination it is permissible to ask questions indicating the an-
swer.

3. In order to ask questions and to answer questions the chairman of session
shall determine to a party (witness) a reasonable time”.

In my opinion, the abovementioned Article in the Criminal Code is not enough to
legitimize such an important issue as the Confrontation Clause. Considering the fact
that the Code complies with the Constitution of Georgia and universally recognized
principles and standards of International Law, it would be better if the Confrontation
Clause would fall within the scope of Article 31 of the Constitution of Georgia.

The last and most important issue under the Constitution of the United States is
the Amendment VIII (Further Guarantees in Criminal Cases): “Excessive bail shall
not be required, nor excessive fi nes imposed, nor cruel and unusual punishments

18 Kentucky v. Stincer, 482 U.S. 15 (1987).
19 Pointer v. Texas, 380 U.S. 400 (1965).
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infl icted”. The Amendment limits the abuse of the power of judges in the judicial
system of the US. Interpretation of an excessive bail in the American and English
law systems is based on case law. This indicates that in the absence of this section,
the constitutionally guaranteed human rights had been violated and that the princi-

ple of justice had been completely disregarded. The impartiality of the court in the
absence of the above mentioned preconditions and barriers to avoid corruption had
also been at risk. The US Supreme Court has held that the amount of bail will be
considered excessive on the basis of Amendment VIl if it is calculated more than

is reasonably necessary to secure the prosecution’s appearance. Amendment VIl

of the Constitution of the United States is essentially preventative and appears as

the best way to solve global problems in the judiciary. Therefore, if Georgian law-
makers will unify this issue in our fragile judicial system, where judicial practice is
often associated with excessive bail and penalties, the degree of protection will be
signifi cantly increased.

In my opinion, refi ning our legislation by studying and understanding the Con-
stitution of the United States will give us a more effective justice system. When
we speak about the right to a fair trial there are obvious differences between the
Constitution of Georgia and that of the United States. We fi nd a much higher stan-
dard of protection for the rights of an accused in the US and European law. For
example, the Constitution of the United States includes amendments about fast
and the public hearing, Confrontation Clause, prohibition of excessive bail. Due to
these crucial issues provided by the US Constitution amendments have specifi ed
scope of articles, reduced ambiguity and the case law of the Supreme Court has
also been added for better interpretation of these rules. As mentioned in the intro-
duction, the legislator has a constitutional obligation to bring society’s demands and
political will into law through legislative mechanisms, thereby improving legislative
rules and bringing it in line with Western values as well as with the case law practice,
existed in democratic countries. One of the legislative mecéh#oridoif lling the
function indicated by the legislator is amendments to a constitution, through which
the political will of the legislator is transformed and becomes statutory. As a result,
amendments and additions to constitution have a transitional, connecting function.
Transforming the Georgian legislative space by implementing signifi cant and major
issues of the Constitution of the United States is one of the best ways to update
legislative system in Georgia. | would also like to point out that the United States as
a “beacon of democracy” is fundamental illustration of Western values and Consti-
tution of our country carries precisely these values. Therefore, when one of the main
goals of the country is to reach the effectiveness of the legislation, compliance with
challenges of modern society and the democratic values, as well as establishment
among states that hold democratic values, amendment of the legislation is a fairly
legitimate way of achieving it.

Irina Batiashvili

20 Judgment of the Plenum of the Constitutional Court of Georgia. December 28, 2010. Case Title:
Citizen of Georgia Vladimir Vakhania v. Parliament of Georgia.
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Conclusion

Irina Batiashvili

The foreign policy of Georgia is clearly defi ned as an indisputable direction to-
wards the Euro-Atlantic world in the matter of strategic partnership and full integra-
tion. Of course, this does not exclude close cooperation and deepening of friend-
ly relations with other important geopolitical subjects, especially our neighboring
countries, or even normalization of relations. With this regard, the government of
Georgia has gone through several important stages, one of them is European Union
Association Agreement. Obviously, this foreign policy course requires us to make
the most important transformations in various spheres of the state and in the light
of the standards and norms upon which the architecture of European and American
democracies is built. One of them is the reform of the judiciary, in particular the
establishment of a truly independent and impartial judiciary. It can be said that this
is probably the main test that our country must pass in order for the EU and NATO
membership to become fully real in the future.

Georgia has been given diffi cult legacy, because of situation in the justice sys-
tem. During the period of President Eduard Shevardnadze, the judicial system was
at fi rst weak, fragile and politically pressured. Later it has become more independent
and qualifi ed, however has still been imbued with large-scale corruption. After the
so called Rose Revolution, on the one hand, there was a specifi c transformation of
the judiciary: better salaries, better buildings, but on the other hand, it came under
unprecedented political pressure. The court has in fact turned into a blind perfor-
mance of the will of the repressive regime created by the political elite. In most
cases, judges directly following orders from the prosecutor’s offi ce, political elite, or
the president himself. This has completely discredited the Georgian judicial system
as in the eyes of the people, as well as by view of international society. At that time
judicial system had been responsible for the hundreds of political prisoners, political
and conscience prisoner as was my father Irakli Batiashvili. In the citizens’ percep-
tion, the “judge” was a symbol of injustice, crime and discrimination.

As a result of the political changes following to elections in October 1, 2012, the
process of freeing the court from the political pressure has began slowly but still has
started. Doubtless, today the judge is much more independent. As Guide on Article
6°! defi nes judicial independence, individual judges shall be free from undue infl u-
ence outside the judiciary, and from within. Internal judicial independence requires
that they shall be free from directives or pressures from fellow judges or those who
have administrative responsibilities in the court, such as the president of the court
or the president of a division in the court. The absence of the suffi cient safeguards
securing the independence of judges within the judiciary and, in particular, vis-a-vis
their judicial superiors, may lead the Court to conclude that an applicant’s doubts as
to the independence and impartiality of a court can be said to have been objectively
justifi ed (Case: Parlov-TkalcCi¢ v. Croatia). Our standards of justice is in the process

21 European Court of Human Rights, Guide on Article 6. Right to a Fair Trial.\2@%8echr.coe.
int(case-law analysis-case-law guides)
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in that world. We need a fundamental and systematic reform of

the judiciary, not cosmetic, not superfi cial and not fragmented. The unifi ed strateay,
program and plan for this reform need to be developed. It should be attended by
representatives of all branches of government, civil society and qualifi ed specialists.
This reform should be planned and carried out through the close cooperation with
the specialists and consultants of those countries which have very high standards

of fair trial. Implementation of this reform process should be continuous and sys-
tematic rather than periodic. As a result, we must get such a solid “building” of an
independent, impartial court that will be established once and forever in Georgia

and become a guarantor of a fair state.
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The issue of sexual harassment has recently become topical among Georgian
society. A whole new article to the Administrative Offences Code (AOC) of Georgia
has been initiated and adopted (Article1®§ Parliament this year. The whole
process was constantly accompanied by pompous slogans about protection of hu-
man rights. However, in case of critical rethinking of this legislative innovation one’s
attention might be attracted by certain weirdness of the elements of this offence:
“unwanted behavior of sexual nature committed against a person in public places
that aims or/and causes violation of his/her dignity and creates frightening, hostile,
humiliating, degrading or insulting conditions for him/her.” A doubt might arise in
terms of whether the above mentioned regulation fully follows the fundamental prin-
ciples of law namely: nullum crimen sine lege and presumption of innocence.

This report is a humble attempt to present an academic opinion upon this un-
easy matter. Namely the intention is to analyse the elements of drii0é ab6
Georgia through the prism of the above mentioned principles and fi nd out whether
is there full compliance between them or not.

Level of Social Danger

First of all, it should be emphasized that in general offences against sexual free-
dom are subject of criminal law rather than administrative law. So scientifi ¢ thought
on this matter is mostly developed by legal scholars of criminal law. Thus though the
exact subject of this report is an article of AOC of Georgia, certain notions, ideas,
opinions etc. are borrowed from criminal law.

Before addressing the main question, it is worthy to answer a more basic one
- is there a real need to legally regulate sexual harassment in the fi rst place? Leg-
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islative approach to that kind of question should be in the fi rst place based on the
level of social danger of the'd&gislators should consider the level social danger

and come up with proportional solution. Unfortunately, there is no precise method of
calculating the exact level of social danger. Nevertheless, it is absolutely necessary
to at least consider the factors that make the act socially dangerous. Number one
of these factors is of course the object of infringement - the specifi ¢ value that is
infringed by the offence. In case of sexual harassment, the object of infringement is
sexual freedom of the victim. That literally means one’s right to freely choose a per-
son who he/she wants to be sexually intimateSeihal freedom is by all means

a very important, very personal and intimate value that is easy to damage and hard
to restore. Plus, infringement of sexual freedom might have some unforeseeable
results including: mental issues, problems within family relationships, etc.

Plus, there are other factors that should be taken in account as well. One of the
most important of them is the specifi cs of prevention. In general sexual offences are
by no means easy to detect, investigate, gather evidence and pros@auttee
one hand sexual harassment is least problematic among other sexual offences (e.qg.
rape or enforcement of sexual behavior) in terms of the damage to the victim. While
on the other hand proving the fact of Sexual harassment is the most diffi cult. After
sexual harassment usually little to no evident trace is left which a version of the inci-
dent could be based on. Plus there are so many false reports‘aehwuegléexual
harassment generates a very diffi cult task for the state in terms of both special and
general preventiommhis factor undoubtedly increases the level of social danger.

To sum up sexual harassment bears signifi cant level of social danger. This could
be a good base argument for the necessity of its legal regulation.

Although the problematics of sexual harassment includes not only signifi cant
level of social danger, but the variable nature of this act as well. Possible cases of
sexual harassment may include a signifi cant variety of acts. It is a very hard task for
the legislator to come up with elements of this offence that on the one hand include
all possible cases and on the other hand do not violate fundamental principles.

Therefore, legal regulation of Sexual harassment requires a very neat, cautious
and consistent approach which Georgian legislators might have failed to apply.

Papuna Guruli

1 Tsereteli T., 2007. Problems of Criminal Law. | Vol. “Meridiani” publishing house, Thilisi. p. 30-31.

2 Lekveishvili M., Mamulashvili G., Todua N., Gvenetadze N., 2019. Special Part of Criminal Law
(Book one). 7 Edition. “Meridiani” publishing house, Thilisi. p. 229.

3 Ishchenko E.P., Toropkov A. A., 2010. Forensics. Textbook. Second Edition, Revised, Supplement-
ed. “Infra-M” publishing house, Moscow, p. 542-553.

4 Lonsway K., Archambault J., Lisak D., 2009. False Reports: Moving Beyond the Issue to Suc-
cessfully Investigate and Prosecute Non-Stranger Sexual Assault. The National Center for the
Prosecution of Violence Against Women.

5 Roxin, Arzt, Tiedemann, (2013). Introduction to Criminal Law and Criminal Procedtridedww. 6
Edited Edition. C.F. Mdller. p. 5-6.
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THROUGH THE PRISM OF FUNDAMENTAL PRINCIPLES

Papuna Guruli

Methodological Basis

Principles of nullum crimen sine lege and presumption of innocence of course
belong to criminal law and criminal procedural law rather than administrative law
in the fi rst place. Adepts of certain schools might really stress on this. The thing is
that this differentiation is purely formal. Boundary between administrative offences
and less serious criminal offeddeso blurry, that same act might easily constitute
an administrative offence in one country and less serious criminal offence in the
neighbor country across the bord&nis mostly happens because they are really
close to each other in terms of the level of social danger. So, answering the question
whether the principles should be applied to the specifi c issue one should look deep-
er than formal differentiation. Since principles are general ideas for gthidgnce
should be applied to the matter if they are applicable in terms of subject, problemat-
ics or methodology. The very same approach is established by European Court of
Human rights “The Convention is not opposed to the Contracting States creating
or maintaining a distinction between criminal law and disciplinary law and drawing
the dividing line, but it does not follow that the classifi cation thus made is decisive
for the purposes of the Conventidrnis it is defi nitely acceptable to check article
166 through the prism of principles nullum crimen sine lege and presumption of
innocence.

Nullum crimen sine lege

The principle of nullum crimen sine lege states that the elements of the offence
should be as precise as possible to ensure the freedom of individual and prevent
voluntarism abuse of state poWkmnmost strongly states that criminal law must not
be extensively construed to an accused’s detriment, for instance by'drasogy.
principle has largely been acknowledged not only by legal scholars, but established
under the Constitution of Georgia (article 31, paragraph 9) and by European court
of human rights in the scope of article 7 Convention for the Protection of Human
Rights and Fundamental Freedoms. Not only the act must have been criminalized
under national or international law by the time when it was committed, but the law
must be clear, precise and easy to comprehend so the individual could foresee the

6 “An intentional crime or a crime of negligence for the commission of which the maximum sentence
provided for under this Code does not exceed 5 years of imprisonment shall constitute a less se-
rious crime* Article 12 paragraph 2 Criminal Code of Georgia.

7 Tsereteli T., 2007. The work cited, p. 23.

8 Team of authors. Editors: Nachkebia g., Todua N., Criminal Law. 2018. General Part. lll vol. “Me-
ridiani” publishing house, Thilisi. p. 51.

9 ECHR: Campbell and Fell v. UK, (Application no. 7819/77; 7878/77) 28 June 1984, §68.

10 Gamkrelidze 0., 2013. Problems of Criminal Law. “Meridiani” publishing house, Thilisi. p. 36-37.

11 Team of authors. Editors: Nachkebia g., Todua N., the work cited, p. 53-54.



3 O #12,0939909692019

3060396963006 d6rd9dn

legal consequences of his/her act: “the Court points out that Article 7 para. 1 (art.
7-1) of the Convention is not confi ned to prohibiting the retrospective application of
the criminal law to an accused’s disadvantage. It also embodies, more generally, the
principle that only the law can defi ne a crime and prescribe a penalty (nullum crimen,
nulla poena sine lege) and the principle that the criminal law must not be extensively
construed to an accused’s detriment, for instance by analogy; it follows from this
that an offence must be clearly defi ned in law. This condition is satisfi ed where the
individual can know from the wording of the relevant provision and, if need be, with
the assistance of the courts’ interpretation of it, what acts and omissions will make
him liable!? Furthermore the court made even deeper analysis of the issue: “the
Court recalls that the scope of the notion of foreseeability depends to a considerable
degree on the content of the text in issue, the fi eld it is designed to cover and the
number and status of those to whom it is addressed (see the Groppera Radio AG

and Others v. Switzerland judgment of 28 March 1990, Series A no. 173, p. 26, para.
68). A law may still satisfy the requirement of foreseeability even if the person con-
cerned has to take appropriate legal advice to assess, to a degree that is reason-
able in the circumstances, the consequences which a given action may entail (see,
among other authorities, the Tolstoy Miloslavsky v. the United Kingdom judgment of
13 July 1995, Series A no. 316-B, p. 71, para. 37).” This approach is absolutely nec-
essary for protecting individual’s rights and security and enhancing thefule of law.

In case of article 166the legislators don’t really seem to pay attention to it.

It is hard to comprehend the exact and precise meaning of most of the elements
of Sexual harassment namely: “behavior of sexual nature;” “unwanted;” “fright-
ening;” “Hostile;” “Humiliating,” “Degrading;” “insulting;” All these elements are
based on value judgement. Do the legislators themselves have a clear idea be-
fore creating such elements of offence? They don’t seem to. Can legal advisors
bring clarity by interpretation of those words? Maybe. But there is no reason to
be sure about it.

One cannot be sure even whether he/she should use objective or subjective
test. This is important because subjective comprehension of these words by a victim
or perpetrator might drastically differ from what is commonly accepted by the public.

If the court applies objective test - it will eventually have to tell the victim some-
thing like: “Well... Such behavior it is commonly accepted as normal, so we don’t
really care that you feel sexually harassed.” That will contradict the very purpose of
the law.

If the court applies subjective test — it will eventually have to tell the perpetrator
something like: “Well... This person felt himself/herself sexually harassed so we
don’t really care whether you could foresee such reaction/result or not.” That will
contradict nullum crimen sine lege principle.

Papuna Guruli

12 ECHR: CASE OF KOKKINAKIS v. GREECE (Application no14307/8825 May 1993 §52.

13 Rychlewska A., (2016). The Nullum Crimen Sine Lege Principle in the European Convention of
Human Rights: The Actual Scope of Guarantees. XXXVI Polish Yearbook of International Law. p.
186.
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The very same act easily might be completely normal for some people while
completely unacceptable for others. The matter becomes even worse if cultufl,
ethnic and religious norms are brought in. For example — a cheek kiss (French - la
bise) is usually considered completely normal and non-sexual in France while really
unacceptable in United States. On the other hand, a hug is mostly acceptable in
United States while really unwelcomed in France.

The worst of the elements in terms of value judgement is the word “unwonted”.
How can one understand that his/her act is unwanted? Should one ask permission
before committing every single action? That’s not realistic. Normally one would un-
derstand that his/her behavior is unwanted after being told or by relevant action. So
what if one person takes an action towards another, the other person says like: “No,
stop it!” and the fi rst one stops. Guess what? According to artidl@d @6is a
sexual harassment anyway.

To sum up article 1866Administrative Offences Code of Georgia holds a sig-
nifi cant danger in terms of violation of nullum crimen sine lege principle that is a
fundamental principle recognized by legal science, Georgian positive law and inter-
national human rights case law.

Presumption of innocence

Presumption of innocence has a long and hisiotgrgely recognized by legal
sciencel’ established under Constitution of Georgia (article 31 paragraphs: 5,6,7;)
and acknowledged by European court of human rights in the scope of article 6.2.
of Convention for the Protection of Human Rights and Fundamental Freedoms. It
states that , A person shall be presumed innocent until proved qguilty, in accordance
with the procedures established by law and the court’s judgment of conviction that
has entered into legal force.” The court’s “judgment of conviction shall be based
on incontrovertible evidence.” And of course the evidence is the key factor in this
regard. To prevent arbitrary judgement and therefore guarantee the fair trail legal
scholars have created several basic rules about the standards of evidence. One
of the most prominent of them is that — no evidence should have a predetermined
forcel® For example, one can't say that:

@® testimony of two witnesses will be enough to fi nd a person guilty of theft

@ or testimony of two witnesses plus material evidence (the stolen object) will

be enough to fi nd a person guilty of theft

14 Pennington K., 2003. Innocent Until Proven Guilty: The Origins of a Legal Maxim, 63 JURIST:
STUD. CHURCH L. & MINISTRY 106.

15 De Jong F., Leonie Van Lent L., 2016. The Presumpton of Innocence as a Counterfactual Principle.
Utrecht Law Review, Volume 12, Issue 1 (January).
Laliashvili T., 2015. Criminal Procedure of Georgia. General Part. “World of Lawyers” publishing
house, Thilisi. p. 110-112.
Team of authors, main editor: Giorgadze G., 2105. Commentary on the Criminal Procedure Code
of Georgia. American Bar Association, Thilisi. p. 49-59.

16 Ibid, p. 112-117.
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@® or even testimony of two witnesses plus material evidence (the stolen object)
plus person’s fi ngerprints on the stolen object will be enough to fi nd a person
guilty of theft.

This approach is absolutely necessary to guarantee the presumption of inno-

cence since the right approach to examination of evidence ensures that a person

will be convicted only if there is enough evidence to prove him/her guilty beyond
reasonable doubt. Compliance of the evidence with the “beyond reasonable doubt”
standard should be verifi ed by the judge considering every specifi c case. If any
evidence does have a predetermined force that might make the judge predisposed.
Thus an individual might be easily convicted simply because of the presence of that
particular evidence even if it is not enough for “beyond reasonable doubt” standard

in terms of that specifi c case.

While in case of sexual harassment the legislators don’t seem to care about that
principle. Almost all of the elements of this offence are formulated in such manner
that the only evidence which may prove their presence or absence is the testimony
of the alleged victim. Those are again: “behavior of sexual nature,” “unwanted,”
“frightening,” “Hostile,” “Humiliating,” “Degrading,” “insulting.” All these elements as
said before are based on value judgement. Thus it might depend upon the alleged
victim’s testimony alone whether a person will be found guilty or not. So, this evi-
dence has a predetermined force in this regard.

To sum up article 16Administrative Offences Code of Georgia holds a signif-
icant danger in terms of violation of principle of presumption of innocence that is a
fundamental principle recognized by legal science, Georgian positive law and inter-
national human rights case law.

Papuna Guruli

Additional Parallel

All said above seems to be dangerously similar to Criminal Code of the Soviet
Russia that was used for bloody repressions committed by Joseph Stalin and his
companions in 1930s. Namely article 58 part 1 stated: “The actions will be consid-
ered counter-revolutionary as well while not having the above mentioned purposes
(that is to wreck Soviet government - P.G.), nevertheless contains an attempted
infringement on the main political and economic achievements of the proletarian
revolution.” The very same thing seems to have happened during 1930s. The word-
ing “political and economic achievements” was unclear and imprecise thus average
individual was unable to foresee which specifi ¢ act might have constituted this crim-
inal offence. Therefore, the very fact of “attempted infringement” could be proved by
no other evidence apart from the assertion of the government itself. That criminal
code with those approaches was the one relying on which Soviet government shot
and imprisoned thousands of people. Can modern state and society be better?
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To sum up, a contradiction between the artid@misiGtrative Offences
Code (AOC) of Georgia and the fundamental principles of law namely nullum cri-
men sine lege and presumption of innocence is rather apparent. Legislators should
consistently and courteously rethink the elements of this offence through the prism

of above mentioned principles. Considering the very nature of sexual harassment,

it is obvious that the Value judgement cannot be completely excluded but should be
reduced as much as possible to at least prevent violation of fundamental principles
and enhance the rule of law.
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Every lawyer knows that sources of law are:

® Legal norms

@® Customs

@ Decisions of courts.

One of the most important sources of law is case law. Legal norms are like Ariadne’s
thread for judges and they should come to the fair decisions in every problematic situ-
ation by this thread. The court is a body through which legal norms become alive and
that’s why, court decisions are important in every legal system. Effective and uniform
case law is the main and compulsory element of every democratic country.

From year to year, Georgian court system has been changing systematically.
Despite the fact, Georgian society has no faith towards our court system. Ac-
cording to various researches, the trust of the society towards the court system
a little bit increased in 2012 year (that is quite natural because it was the time of
changing government in Georgia), however, nowadays it is still low and this in-
dicator is decreasing from time to time. For example, according to surveys, half
of Georgian citizens have totally negative attitude towards the courts of Georgia
Georgian?

More interesting is the survey of business associations and companies. Half of
private companies (businessmen’s) are trying not to appeal their cases at court, be-
cause they have no hope for fair decisions and prefer to solve disputes on their own.
They also are mentioning that solving problems by court needs a lot of time, energy
and costs. That’s why, while solving various legal problems they use their friendship
and other unformal instruméntsis trend is very dangerous for Georgia, because
solving cases by informal instruments means solving them with criminal authorities
and other illegal instruments.

1 Khubua G., 2017, Law Theory, Meridiani, Thilisi p. 130-132.
2 Gyla, Justice in Georgia, Thilisi, p. 5-10.
3 Gyla, Justice in Georgia, Thilisi, p. 5-10.
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In addition, justice system in Georgia has other, more fundamental problems.

The main problem is a lack of effective justice. Nowadays, every court litigation
takes too much time that harms private interests. For example, like in medicine, in
some cases doctor may make a correct prescription but if patient is taking medicine
too late, the result will be harmful. Currently, new investments are made in Georgia,
new companies are founded so it is very important to have effective justice, other-
wise, the interest of private sector will be in a danger. Main aim of law is to make our
life easier and avoid damage, deal with problematic situations.

Unfortunately, the reality is often disappointing, court is overloaded with various
cases and every litigation lasts too long. For example, in my practice, on one of the
cases, appeal claim was updated in the court in May, but the litigation has not start-
ed till now. Moreover, the case has been transferred to a certain judge and because
of some procedural reasons, judge has been changed twice. So, we are not waiting
for an essential hearing of this case in 2019.

Another big problem is the cases of microfi nance institutions and banks. This is anothe
reason why court is overloatlmather gap is the regulation of Tax Code of Georgia - for
debts that have not payed company should claim in a court in order®o avoid taxation.

The management system of the court also needs improving. Justice is a service
offered by government, like healthcare, education etc. We all are paying taxes and
fees for this service. Thus, as any other service, it should be managed properly.
Nowadays, our courts are closed and not available for ordinary people. First of all,
we should identify what are the main problems of the court management. Then, of
course, it needs improving. For example, call center is also overloaded and is not
answering to our calls. In case of an answer, the operator is unable give full infor-
mation and is addressing the author of the call to the assistant of the judge. Mainly
the assistant is not answering calls and receiving information about concrete cases
often is impossible. In my practice last month, | was unable to receive information
from court because of the vacations of the assistant and the judge.

One more problem is qualifi cation of judges. This year we all were watching the
process of electing supreme court judges. In some cases we all were disappoint-
ed for the answers of judges on a very simple question. For us it should be a sing
that Georgian legal education needs fundamental changes, because we think that
improving system of justice should start with reforming legal education. Justice sys-
tem should cooperate with Georgian universities. Nowadays most universities have
special memorandums with courts but these memorandums are just formality. It is
necessary to build internship program at the court for law students. The program
should be oriented on giving practical skills and more attention should be payed to
student’s interests. Nowadays Internship in court is just formality and students are
not involved in real litigations. Moreover, it is not necessary to hire a large number

Case N330210018002773513.

Nanuashvili N. 2010 traffic jam of Georgian justice, Forbes Georgia p. 1.
Tax code of Georgiayww.matsne.gov.ge

Case N330210018202783613.
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of students for internship, more important is the quality of the process and results.5

To sum up, in order to reform justice system in Georgia, the following sf_eps

should be taken:

1. Building up special instruments that will prevent delaying process of litigation.
For example, in case of delays judges should make a special report to the
Council of Justice

2. More attention should be payed to arbitration and other alternative instruments
for solving cases

3. Whole new forces should be addressed for cleaning up courts from the cases
that are delayed, otherwise, any reform will be ineffective

4. The regulation of the Tax Code (mentioned on 2nd p. of this article) must be
changed

5. Law programs should include more legal courses on legal theory and practical skills

6. Court system should be managed by professional managers, also it is important
to make a full assessment of main problems in the court management

7. Court fee on specifi ¢ business cases should be increased

8. Internship process needs to be reformed. New internship program should
be built for law students. The program should be based on the following
principles:

defi ning specifi c aims of internship at court

defi ning terms

defi ning outcomes

making special instruments for checking hot internship works
internship should be considered as a professional experience.
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BOLOAOOMM O dMVLBLBdIO MM
dg003000 Ybhmogbhmdndstrmaos,
BOLAdIEO MM dgndENal MMdgonb

39002300l 09300093 MdY
bagobm3zgmmmdn s dmbaddbmeal

IB™9g0d3dmLgY0d MNMMIITNl
bobdobrmzgnbol

3bo gybngmo

393300000 bdgSMadmSabm 36039SLbogal bodoSmenals

020339%90b 9930089030 dbobgbo, mgmSsba,
9003M 300, d90000MS0

bO3306dm Lo(hYy3g00:: O30, dEHIOBIHNZY, 3oeby3gho

dgbogogmn

dmoghd 80bddhonbo doymomgdws: ,0bhgmmgddol godmzmmnbgdol bod-
0300 b0doblb BaMdmMaagbl Botmdmbobzal nbdMo o st 3mbs” (nb. 1929
Bemal 26 mghmdddob 0bhghzny). ghm-ghmo 3hodhghondo, Momog dgbademy-
0900 39930bgL Botrdmbabzal P6akl dMbgIMOY, 360l O30l dosbysg-
hob gd900b dmdogdol dgbademgdgmmds. badsbmemal mobodgpbmay 3obso-
006 700L H9bgbEngdabs o ddatn Ybnx3nzsEnnl dobmadgodn, dbotggol
0930 d9LodemgogmmAY, 8300 3dsbyzghobol dgo®homb babodobmemm  bo-
d00mmdbakdmgds, 9G00h®as0, dg05300, dMed3atd3gos, 99bdghdob dg-
03009000 Loo3yd3gmdy 3oobyzghogmgdol dogmgds ob bbgs.

390000300 dMEO306083900L 3T Moy, Loy bgohtammydo doko - dg-
03(H™M0 d3060b306gdYm dbocggdl 8b/s dom babdmdoaggbemgdl gbds-
0908 3mbagmodhol yhomoghmbobotagdmmm dgmebbdgdom abkyemgdsdn.
dg0oinol ghom-ghma d0dsbo LeEndgMNd s BdMTMaagbl ydaMsngbow
00000036760 YO M0ghmnmdgd0lb dgbathybgdol. 2 dgrnsinodo dmogzatn skl

1 Benzidi S., 2017. Med-Arb: How to Mitigate the Risk of Setting aside or Refusal of Recognition and
Enforcement of a Med-Arb Award, American Journal of Mediation, p. 2.

2 396E30dg &., 2013. dgnonab bodobmemgddogn Mgaymoatgonl 3gmbdgdhnggdo bagabmzgmmdo,
03. 2030b0dz0emal Labgemol mdagmalol babgemdBboam Ybozgdbogghal ozl sgnHgbbstnyemo
300069g39h0b bognmbogmydo 3gbdhda, mdogmabo, 33. 11.
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30b3609hm 0bhghgbgddg 0939bh0Mgde o dbotggdal 3mbigbdhtdEns dm-
60dbygmo dodobmymgdom (Harvard Concepti.

bogobmzggemmdn dgnsznal nbbhodnho dbstadgMomas boabgedbogm
3mmoh030m, GoE godmabogd dobo dodgaymaodmgdgema bomdgdol bogobm-
bdgoemm mbgdg aobdh3nEgdom. mydEs, dodnbobyg dgMomeadwyg, Lo-
306mbdgoemm Mganmotgool domdsd othgbogmo dgns3nsbmab s 3e3-
dotyoyemo Mogo dohghnsmydo, 3GmEgbyowydo oy gmoldgho bszombgdo;
dom dmbol, 3Om0gehmdndoemgod 39003000 MM MG - babodomenm
3900003000 (©mdgemboE Ld3dEEYONEM 3300300l bobgrbmgdnmai dm-
0bbgb0g09b) o LobOddMEML oky/3g0dm dgnsEnsl  dmGab (Gmdgmbas
6900gmammonm dgnoEndlsg bmegogb); mazol dbMog, Lobodomenm dg-
0053000 B3mMdg00, M3 dM0ddMOL LOLOdOMEMLMED sGLgdwa (Court-
annexed mediation) o bobOAIMNTM/BObddsbmEmbdaghn  dg0sE00l
(Judicial mediation) 6atdmgodal dgbodemgdgmmdsl; dmbadotmenol Mmeo ©o
dobo ogho3mdol ggotaegon babodsbmenm dgpnsznol mommgymo domo-
090760 3mGdob gabbmbEngmgoalol, Mmdol dobmgdymo s baghmo-
dmGobm 3ob300m0Mgdab (h9bwgbEngdmab daeambodokgdymoa Mganmmamgds
d600369emm3b0c0 3obLadM3Me3L dgmnoEnol nbbhbhEMmbagadoznal d0m-
39bdo Bodmdbmogmo gadmb393900b odgmgzal dgbodggdemogob.

dgbododoboE, 330930 9Mma30MoE gi3ndbgds dmbodobmemol Mmeab
3309(hH0negool bgemdgbymonl 360bEndl, Mog, 909339000 bodstmengo-
0030 LOdYO™Ydgo0m, LOdMEIEMYOMN3 YOMNghMMOgddg M gognhgdsl 1b-
b39emyma3l. 4 9¢bodbyema, mognl dbéng, bgeml dgnbymdl bobodstmenm
LobHgdol LOYYMOL s dmgomagdgms bomdol Bbsl bgmolyoegdol
d9b000d0b dhmbmb dodobmgonom.

bodbmdol  dgmmmmmagon®d  Loogydzmo  godmoyggbgdd  Mmambg
Bmao d9boghymmo - abhmbonmoa, 3369m3g, B3gE0dTMo - bo®do¢oyma
00 390006500mb8ddMnNMgoMnzn 33emg30L dgmmEgoo.

3309300 390093900 hadmygomnds obzzbal bobom. dgdmmezgedgdyemos
d900200d909em0 m980bgon o Mg3mdgboEngdn Jobmymo 3obmbdpgdmm-
d0b beymygmazab, dgnsEnal 0bLbhNdHHEMbITNBSENNLY O Mebsdghmay
30030006 700b bhoboMhgdmob Joedmbadsignal dodboom.

1. LOLATIOMEM S bbdsbmEmb gakg dgnsznal
1600096 md0do0 0900

0003Mgogmo  doamdgdol  dgbodedobo, d90dE00l  doGomopo Qm-
6d900b 030¢LdML0m, Mmdnbotgol: bobodoMmemm (Bd30¢EgdYMM) O
babadobmemb gotg (3gtdm) dgooEny, Mmdgwog bydogmaemdnmo dg-
003000 Labgembmgdomoy dmoblgbogds. badémdal dodbgdobomzol ob-

3 Fisher R., Ury W., 1993. Getting To Yes: Negotiating Agreement without Giving In, p. 59.

4 moz0bndg 3., 2017. bobgemdboggmbs o Ladobmemab Bmaown mgmens, mdogabo, 33. 331.
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beoMngo dbndgbgemmzabns 9¢0bndbmb, Mmd, mazol dbMog, LabodoMmenm
dg00300 MM330M0d:
1. LoboddMMMMLmOb dMbgdymo dgwndgns (Court-annexed mediation
Gmdgemog 0bbHoHNEYOE 960L Zmmbobognsdo Lobsdsbmemm-
LESb, ®YIEo, 3MMEIEYOYMIE, dObMEYHYMIE EOTMY300909¢00
bOLATIMNEMLAED, MmamME o3y damdo 0bbhodhyzns. ©
2. LOLAdSGOMEM/BObdddMmeMmbdngho  dgenogns  (Judicial mediatior)
Mgy 030300690900 bBbFOOMEWMLMSb dgbmdnly s 396-
bebdgmab Jymboom. dgndinal dbaegbo B3mmdnlb MM, dgndhmMo
dgndemgds 0gmb dmgddgon dmbodsbmeng. & dmbodobmenobomzol dg-
03hMmG0-dmbddammnemab bdbhybob dobodgds dgbodggdgmmas, my3o
ob gbrm3bem0 30b6mbagdrmmonm gomzamalbnbgdnm LBo3goemna3nge-
300 3mmbm3bgol ov3dogmanemgdl.
dg0oinol 3mddgmgdbyeo a3mcdmdgdol godmygbgdabs o bEEymazngmo
093150609000 M30bdB0Mb0m, 9¢bdbndbaznd d3bHE00L odmEwagmydy,
bogoE dgnoEnalb dgbobgd 30bmbo 2004 Bgemlb sdmddgos s bowog domo-
0907960 3mG39000 d33300609070: ¥) 3ghdm dgoasznd (Private mediation);
) LOLOTIOIMEIMbMOD d6bgdemo dgnsgns (Court-annexed mediation) o
1399 mE 3) bobadsbmem dgonsznd (Judicial Mediation).

1.1. LOLOTSGOMEM TgNdEN0L IdNMN
0 Yobhygmaznman dbokggdn

bobodatmenm dgEnoEnal oML, bmbEngmogds dndwnbotg bogdol gowo-
dobodammgos Lobadsbmemb gobbogmznob dgnsinal 3G mEgbdn. dgoodm-
olb/dmbadabmeg-dgnsdhmmol Bathdmgosdo b3wmgos 0d 3ohgambool baddy,
mdgemog, Lobodobmenm Lagdobbocmdmgonl Bgbom, dmbodotmegbmab gobo-
bogmgdo o, ydyommme, dbotggol dgndinal 0bogntgosdyg 0mobbdgdl. sgbgm-
39, 30bo®hggze M0go badsbhmemgomago bobhgdgon, Loy dbotgms Mabbdmdnl
33Mgdg 0byggoo Lobdddbmem dgndEns. bagddg bgrgds babsdsbmenm dgons -
Hodob Botdmgoodn, Gmdgmog, Mog dgdmbzgzedo, d6al dgndhmbmd 0gg-
bhGdo 0L dgbodsdabo dhmEgEIbom d3MgabhoMgdyemo dgodhmbo,
36, 38nomme, Lobadabmemlb dmbgemg/dmbsdotmemg. o3 38bobabgemal dgd-

5 Steffek F., 2012. Mediation, in The Max Planck Encyclopedia of European Private Law, Vol. I,
Basedow J., Hopt J.K., Zimmermann R., Stier A., Oxford University Press, Oxford, p. 1163.

6 Lindblom P.H., 2017. Progressive Procedure, lustus, p. 422.

7 Brunet E., 2002. Judicial mediation and signaling, Nevada law journal, p. 232.

8

Steffek F., 2013. Mediation und Gliterichterverfahren, Zeitschrift flr Europaisches Privatrecht, (ZEuP)

#3, Verlag C.H.Beck, Mlinchen, p. 538. d0m0mgde0d: yobodzngmo a., 2018. bogobomggenmdn
d90000300b 3030¢0mB9 8300 deHIMBHNE0 3oobY39H0L bdbEdsMMEM o dGBLBLIdIOMEM
0m®Mdgdn, 03007 2030b0dz0mab bobgemmdol mdngmabob bobgemdbogzm 1bogzgbbodgdo ndooaymo
03039 bH0, mdogmabo, 33. 184.

9 Sippel L., 2014. Comparative Aspects Between the Nordic Countries and Austria: Court Mediation
in or Out? Turku University of Applied Sciences, pp. 185-209.
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mb3zg3ddn, 3603303069070 doamdss, Gmd dmbadsbmeng bagdobbabdmgonl
bobodabrmgmm Batdmgosdo goghdgmgdal dgdmbzggedn, dmbodbyemo Logdol
33bdbogmzggema dmbodobmeng 396 0gbgdo.1°

6900bd0gM bobgemdbooymdn, babadotmenm dgnsEnol bgdobdogto ogm-
0dob 00d3300060900006, MmambE Bgbo, danmo dg3b dbmo Lbldwob-
b3omdsl dob 99399H0obmdobmab o303d06gd0m. dmbdbymal 3odmadb3gs
dodgdo, 0xhoonmm mohgmodhnmodo bobgmmgds ob, Mmd Lbsbsdsbmenm
dgnsinal dgdmbgzggzedon, dbokggdn gbhmazatao ndymgdyembo begdnsb, do-
00mb dmbobogmgmds 3hmigbdo, mdgmog, Mmambg Bgbo, bgdsymaemmoo-
™00 bdboomggde.

bobodobmenm dgnoEnal dmbnbddmdogagms dbmnasb godmomddal dm-
LEBMYOS 0d0L MOMOddg3, Gmd dmbobggmonl dMombobghymo 0bhglgbo
360l BOddGOMEN3bMINL dgacdbgdd. 30 3mddbmdabon, 96s g03gdhnobmoy,
060 3OmEgLob bonsmg, 96y, Y30Mshgbow, Lddobmmnsbmaos. 2 9.0. dm-
3096 m dgdmbggzadn, dbabgmo nbihghgbgdal oidogmanemgdol boy3gmgbm
badNOEgdo dnohbgzo 06d AMENg0d, dsdgE 30l dgbodg dokab (dmbo-
dobmeal 8b 9Gooh®al) dogbh goabysghe. 13 dom dmbab, bogddgdg “3owo-
03mMbool 3bono dmydbo Gogghbopol (30Mzgemmo nbbhabinol) Ndomeng-
bo bobodobmenmb Bobdomdpgg” (Woodside Homes of California v. The Superior
Court of Riverside, 2003. 107 Cal. APP. 4th Dist.), boddgemognm babsdomenmad
30bdd06M o, Gmd bodgnspom dgmsbbdgdsy dgbademgdgemns ©89d39dcg00-
mb goygdgdsl, my dgosinol dhmEgbo dboGabom3znl doymgodgeas.

do6mo3, 439 dmgogmodgl nbo 3gmbagl b3mds bedocmdTmdb o
ombodbymo 3bo NBMYb3gmymL bobodobmemd. mydEs, Yymzgmm3zol gobe-
3900 06 oMb, Mol bndbogl 9¢bodbymmo (36900. LOTIOMI™MED b3MATd b
30b0bodmghmb, Mmamby dmdomsgdgms dgbodggdmmds, goEadmeb 3mb-
aogdhgon ddzomonobo gdnm. mobddgdmag doamdgonl dgbsdsdoboco,
dmhgMbahonmo 3oabyzgholb bLodyomgodgol, dom dméol dgooEndl, aosh-
boom GgbyMbo, dbndzbgemzgseba B3gmagma dgodhobmb domomygdymm 3bhmizgbdo.

90mMa, 3obLbabogmzgmo Loznmbo 36 gobgmogm ab, 30l senhghbo-
hoeo 3oobyzgho dMab Lobodotmemm 3089 1390mgbn my obo. dbodsby-
mm30b00 ol okgdmgds, Mmd, dgbodedolo bL38bmMbIEgOT™ GganEatgdal
36bgomdnl dgdmbggzedn, gb 3mEgbo bgeml nbygmdb dbotggdnl Gogn dgbod-
™gdemm09000 d0dyc3zoLb bbgoalbge hodnl a3980b gowobyzghol dGmEgbdo.

10 Ulrich H., in Klowait J., GlaBer U., 2014. MediationsGesetz, Handkomentar, Nomos, Baden-Baden,
p. 87. d000mgdym0s: gobodzngmo 0., 2018. Logdobhmzgemmdn dgnoEnnlb ogeomBdy a30b
dmhgMbohnygmo 3oabyzghol bobododmemm ©d 3Mabobadobmmm ggmddgdn, 03009 2030bndz0emal
babgenmdab mongmabob bobgemadboogm nboggbbodghn, 0300 BogymAgho, moéngmabo, g3. 189.

11 Hanks M., 2012. Perspectives on Mandatory Mediation Forum: Appropriate Dispute Resolution,
University of New South Wales Law Journal, p. 929.

12 Eisele G., 1991. No to Mandatory Court-Annexed ADR From the Bench, Thomas law journal
litigation, p. 3.

13 Glick T., 2012. Creative Mediation, North Charleston, p. 99.

14 Vieira L., 2015. Designing a Court-Annexed Mediation Program for Civil Cases in Brazil: Challenges
and Opportunities, Pepperdine Dispute Resolution Law Journal, p. 2.
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1.2. bobodobmmb gokyg dgnoEnnl oMo
0 Jotrymanma dbotggdon

bobadaMmEML gaMg/bgdeymazemmonmoa dgnsinal dmdbtggdn, Mmam-
63 6900, 939m0Mgdob obgbgb dgdgady: 30600080, byodymaEIMdnma dg-
00300b dgdmbggzado Lobgdge mtonzg dbotal bgdo, gb dgbademgdgemns gab-
9L dgns3nol Babdsdhgdom obtyemgdal bobobpotn. 5

0dolb doybgozom, Lobodsbmmml obg dgwosinal dodobm b3gdhosy-
M0 30690000300, Mmamz bgbon, obdob jombzs: myzo dbotgl 8d3L demagin
300300, Mohmad b byhogl babadoMmem gobbogngal bgdeymazgmmonm
0300080 930gMg0687? ¢ gbhmo dgbgz0m, 9¢bodbyemo 36a1ndgbin alddymydy-
™0, 07330 00bddgdm3ag doamdgdn o 3aghngs dob babnbsdmdogameo
d9hy39e90L. badsbmegdMong bnghEggddo od3300Mg0Yma (Hgbwgbingdal
dgbooodabo, dmbBnbsdmdwgag dbatabomzgal dgnoznab badydmgdom -
30b 3ooby39hol d9ma300900 o6 b0odbogl bLobybEHL odmzemgbsl. dgbod-
90909, gl §3900908 833306 d00ddgomd 296 3093 dm0 Bemal b0b,
03939, 93 M30bAdMbom, 30makgdd dg33omny. 7

dgmbg dMandgbho, Mmdgmog bgdogmaemmdnmo dgwosEnol dmbobos-
0d939ms dbdoob godmomddal, dgdwggns: dodob, Gmogbsg dbotggdon
6060bBsG 36 dgmobbdgdyemob ozl Batdmdmdnl dgdmbgzggedn dgnogo-
0bom30l dndotmm3zol Mmomdsdy, Gmamtd 3bs dgmebbdbgb o¢mbodbymdy,
0y dom dmbMab 3mbayemodho 3339 399303909087 dmbodbyem 30mbgody
d6mo30emo dobybo o6MbgOMOL, mydge yzgwodg bLotbdYbmd ol dmbodtgds,
6md LOLETID MM Fohg/bgodgmaEMmbnmdd dgnoznab 0bbhobyhds, bo-
8ma00Mmg03Lmob LEMEMn 3m31b0303000, M350 b dmsbghbmb magabo
3g00m0 dbdtggdol dgbobgd LBmaswmgdal 3bmdnghgdal godMos. dm-
0039000 abMYmMgdmo gmzgemo bogdg bmd dgnsEnal gobgthimdal boy-
39009bm dgbodgmgdemmogol Jdbab. 18

2. babodabmenm dgnsEnnl ogméddgonl
300023000 093090 mod boadebmagemmdo
dmbddammeal Mmemo mocmmgyeal Botdmgonbol

bodmdagagdm bogdobBobdmgonl bgoobdogh ghaddy dbmenmeo séodahGab
oo bodshnmol otizgzs, bobmymgl bobdmawagbl, Mol godmg 396
000616900 doMmmnemadbozyemgdal bodzgnema dobdobo. 1 babadsbmenm dgon-

15 Pel M., 2008. Referral to Mediation a Practical Guide for an Effective Mediation Proposal, The Hague, p. 71.
16 Abramson I., 2010. Mediation Representation Advocating as a Problem-solver in any Country or
Culture, Second edition, Printed in the United States of America, p.156.
17 Berman J., 2012. Mediation’s Evolution in Socal:Where it has been and where it is going, Published
in Advocate Magazine, p. 2.
18 Bymodg 9., 2016. bobadstrmem dgnsEnal Jatmymo dmpgmo g3bhm-sdghagye 30habdoda, 0300y
2030b0d30emab bobgemmdnl mdogmabol babgedbonym yb03gcboggho, 33. 26.
19  dgMgdodsngmo 0., 2009. bobadstmemmdn bagdgms gobbogmgalbalb dbobgms d920069000md0by o
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0300l 36migbdo, Labadsbmenm bobhgdado dmbodoMmenal 7a3emgoadmbo-
900l 83900, d30L goabyzghol LEMY®N O ga3gdhnto dgdebaddgonl
03696 330b P8GNb3gmymaal, Mog, ma30L dbkng, dabmeadbozyemgdobogdo
dombobgmgmonl 13dogmazngmgdal dodgdgdol smdmabzmal o Lobsdsbmenm
bobhgdaLb dodamm badsbmeal Bydngdhms bomdal domagma batabbab ho-
dmygomnogdsl gdbabygde.

0¢b0dbyemol 30m30eabbnbgdnm, 33emg38 00030¢mabbnbgdl bogotmazgemdn
baLOdsG MM dgosEnal odmzgmmnbgdol Mo dendHghbodhoymo am®dal - bo-
bOdOMEMBMED 3ELgOYemo dgnsEnnls (Court-annexed Mediation) o bobodo-
Oom/bsbaddbhmngmmbdogho dgonsinal (Judicial Mediation) gabgomamgdal 3gb-
b3gdhn3900L BacrdMAgbOL, dmbadacrmenal Y3emgdedmbngmgdgdal a3otmaemgonl
300bboBM3MYMmMAnL boy3gmgbm goabyzghob adgdal ngbhnangntgdob.

d900003000 UYALHObENAL 9¢gds o dobo Ladabhmemgdtngn Mgaymatg-
09, Logobmzgmmdn Hobobobmzgeb ghHoddge. 0bLhadHEL dobganmotgdg-
o Lobhgdybo LO3ObmMbAEgd™ ddh(gd)o Lbodobmzgmmmdn ot 3GLYOMAL,
30y BaJomm3zgmmb  bodmdomodm  badbmEgbem  3mEgdubdo  dGLYOYT0
06Md3dgbhnmo Mganmomgdobs LobodoMmemm dgndEnol MmemMmoddy . mydgo,
36OLMIG03000, 0l BaMIMOagbL babedsMmemm dgonsinal godmammnbgdol
dbmemm ghm-9Mhm gobbogmyem a3m®ddL - babodsbmembmb stbgdyem dg-
00300b (Court-annexed mediation), ©®sdgmy, Joemyem Ggommdsdo dmbods-
Moy 86/ bbadsbmenm dmbgemg dgnsdhmGal J3emgdsdmbogmgdnm 8k
babagoemAL. dgbododobog, anbgds, Mmd bojobmzgmmb Jobmbdgo-
MO 8 3M3J(H03d 30 03bmoL LdLATdOMEM/bobddotmenmbdngho dgwoo-
o000 (Judicial mediation) 0bbohopHL. LdbddsMmem dgEnoEnol m&3gdal
33691080360 geMMO3LMOb 30300600 B 3obmbagdmmm  botzgda dgwo-
3300b 0bbEHNGHYHOL obz0mabgdal LMmoe dgdoazghbgogem gotgdmgdow
16000 d9930b¢gb. 09dobmsb, 3¢bndbyema, Y3t dMMY 9oL dmbedscmenal
193¢0 900dmbogm 9ol 3063 gdnl o©agbal Lo3nmbl dgEnsEnol BoT391-
™0 gm&dgool gobbmbngmgdol dgdmbgggodo.

dgbododoboE, ghm-ghmo 031bsdgbhydo Mg3mdgboogns, Moy, ™o30L
dbéng, LogYd3maE 8gY0d bademdal dgdamd bobogmdo hadmyondy-
d9em d9bndzbgol, dgdgans: bbodsbmmm d babsdotmemb gotg/3gtdm
3900003000 YOM0ghmaodnz3bol doMomgmyboe (Mg  30m30eabbnbgdy-
0o d9c000300L dgbobgd 30bmbal dmgdhom), Grgmgzebhytaw dng3ohbng,
1O30bMbAEYITM EMbYBg d0LAbML babadotmenm dgwnoEnal mMo- babsds-
O0m/bbddMngmmbdngho s bBbddMmEMMbmsb dMbgdymo dgwosEnal
16000900 306bb303909m0 ymEdg00. b3ObMbAEgdT™ Hggbnzol Mm3oLB-
60bom, 33eoggds, dobo doggdol dgdmbggzada, ybco sobdbmb Lodebmag-
b 3obmbdo dgndnol dgbobgd, Mmdgemoy dodnbobyg Mmobamaal,
dbmemme 30bmb3dmmgdhob bobom dMLYOIMAL.

dmbodobmngmgms dghHemonl 3habgndgdol dmgdgpgds, mdagmabo, 33. 19.
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2.1. bObOAIOIMEMBMD GO dgNd3NdLMSD
003030060 907¢m0 b 30mbgdal LdsbOmegdknzn
dmbgbithnggdnl 9330e0g0emM0Od o dmbadstmenaly
10360 900dmbogmgonl )3ataemgdn dmbadbyem 3tmgbda

bogdobmzgmmb badmgomagm badbmEgbm 3mgdbom om3daeolbnbg-
Ogmo MganmoEnol 0obdbddm, od390nemns dyommgoydo doamds, o3
dmoEosh LdgowEgOYmm dgEnsinol ghm-ghmo ggmmdab, bobadsMomem-
BESD 3GLYONE0 dgNdENNL 3o36EgEgdal dgbodegdemMOdl dbmem 3o-
bmbdgdemmdnm gom3demalbnbgdye 3obhgamemanl bogdggody. sbadbyemol
30m30e0bbnbgonm, dndsbdgbmbogmo 0gdbgos dmbadoMmemal o3 gosdm-
bogmgo0l oMol gadty, Mamo dob goohbgl dgbodmgdemmoys, dbo-
9900 d030¢ oYM d30L BALITIMNEMLMSL dGLYdEo dgndinal
badNOEgdom Boabyzgho, 9dab dgbobgd mMoagg dbamal Mabbdmdnl sMob-
bYdMO0L doybgd30. d393MMYESE, dYENTNJ0JTNs 30bmbagdcmmdnm
3000b0dm3Mhmb 3mbzMghymo, mongdhado 3hohghondgdo, mdgmms dM-
bgdMO0lL dgdmbgggadai, dmbadabmegl dogbadgdd dmbadbyema dgboademgo-
Wm0y, dom dmbob, 3hohghondoo 3be oEanbogl ghom-ghmo dbotol
006bdmdnl 3MbgdMds donbE. 07300900 83MbiGgnHogl, md domomg-
d9em0 doamdd Yo ©s0d390mEal dbmmme godmbojemol dgdmbggzgddo
00 0000mgYe Ldgdgbmob dodotmgonm, Lazombo b oabygl nbgn-
300090¢0Mo, bogdob AogHmIMozo  gohgdmgdgool om3demabbBnbgdoom.
0mbobndbozns, O™ 0gbdhnMo dobostbol Mganmobmgdom boboomegds,
dogom0ma, bm®m3z9a00L 30bmb3gdmmmobs, Mmdgwoy dgnsEnolb okado
dmbobozg dnnhbg3s. m7 LELATIMMM E8MBTNbEY, MmMmT 30 39E0dEN-
ol 3mGdahdo nbs goobygl, dbatggdal bBoboomdogamodal dogbgosgzo,
dmbadabmemgl dgndemns bagddg goobEgl bobsadsbmem dgonsgaol.  2°

bOLOdIMNEMLMD  dMbyd e  dgndgnal  3mEgbdo, dmbodotmenal
103¢mg00dmboggo0l Rk gdnl ©oEagbalsl, gobomzgomabbobgdgmmos dg-
dg30 bozombog: bagdomm3zgmmb badmgdamagdm badbmEgbm gmogdbol dmddg-
0 ©ganmoEnab dgbododobo, 187-9° dybemal 3063gemo babogmol mobobdog,
bOLOddG MM dg0sEnnl 3008 3990396l MGImMEIbym PMmgl. dbotgms dg-
sbbdgdnm, 9¢bndbyemn 39c08 dgndemgds goagtdgemogl adshgdom mMdmEoo-
bymo Eom. 9d M30¢bIBGNL0m, Ggarmothgdol seLgdmMonl 03oddho Bagmbabow
303069070, 17330, 3Magdhngedn, dgbadems, sébgomdgl dgdmbzgsgon,
mEgbag dbakggdl bybom dmMnggds o bdbgdg ngmb 3mEgbob dggansbac
LM gd0l y3gems mdngdhndo boggydzgma, dogkod 3mbiMghymo gotgdmg-
00 oEaMdddw9/3mbaMghnem 300ddg, dom dM 3Jmbogm dmMngagdal dgbad-
™9dmM0d, M3 3bdygmARL 3MLgonmo Mganmamgdal babzgdl. dgbodsdabsco,
dmbodotmmemolb msebbdmdnl dgdmbggzedn, MGmdgmog Mmo0gdbhyMaw dgoxnsbgdl

20 yoboodzngma 0., 2018. bogobmzgemmdn dgonsEnal dogemomdy agal senhghbapngmo 3owsbyzghb
bobodobmmm o 36BLObedsMMEM gmtdgdn, 030069 2030bndznemab bobgemmonl mdngmabol
babgemdboxm 3boggbbopgpn, a3. 49.
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3dob 9730emgdemmAsl, dbotggol nbgos ddmbgm dgbademgdemmds, bogymaka
060300(h0300 30036 dgemb LBLATIOMEMMLMSL 3GLgdYmMa dg0dE00L Bab3-
90do 39mobbdgdal dobombgzaco gobbodmahnmo 30wd. dbdakggdabomazal obg-
0 J93¢g060L doboggdnom, domon bgonl v3¢hmbmdns goM3zgne 36033bgemmAdl
0dgbb bogomEgdEm dgnsEnal Mmbyg. 2

2.2. bOLOAIOENM/LSLATdOMEMLdngho dgndEnol
3696330l 3960L3gdHnzs badobmzgemmdn

ombobndbozny, Gmd Mog Ladsbmmgdmog LoLHgdgddo dmdoemagggdl
0930 B300mds bogdobboMdmgdabs o dgnshmMal hodob Gog denhghbodo-
39083. dom dmtab, 8d33000609079e0s dmbadommenal dogt babodsbmenm
dg0oinol B3Mdmgoal Lodebmmgdtongo M, Moy beymymal do-
00dboegool gobdobmbEngmgdgma bobhgdol grmndb 2033L.

96m-900 Lobgmdbogyme, basE bazombo 3mddmgdbyto Mganmamgdom
babnomydy, N6 godmaygmb gmbgal Mgbdydngs. oF LdbadeMmenm dgon-
3300b 3mEgLoLb Botmdmgdol  mmbo Hodo s6bgdmAL: dokggem dgdmbaggzedn,
bogddgl 8bsGTMgdL g.6. dmbodsbrmeng-dgnsdhmba, Gmdgmog bB3gEnomo-
80690900 3mb3GgBh e dgndE00l 3mEgbdo. dgmtg demhgtbodngal
dg9bododobo, dmbodobmeng bagddgl @obbobogmggma, Lagobmgdabodgd,
3000b39db babodsmmemm Lobhgdodo dydozoE abaddgdyem 306L - babe-
dobmenm dgootmdb. dgboedg swpgmbognzol dgboodsdobo, dgodhme
dmbodobmegl gdemgze N3egoodmbogmgos, dbotgms bykzngmob dgdmbag-
3000, bogdg aobLabogmzgmo adabEglh dgosdhmbms dgdoagbemmadb.
603 dggbgde bdbddsbmem dgasgnol dgmmbyg sembgbbabhogzol, swbodbyem
d9dmbggzedn, 30639ema 0bbhobEnal dmbadabmengl 993bgdo dgbodgmgdemm-
09, 00300 P8MYb3gemymb dgndinal hohobgds. 22

00bdbndbaznd, Mmd 2013 byl gohotgdnmo 33emnemgdgdal dggad,
baLATOOMEM/LObddsMMNMLAngto dgEnsE0d, Mmamti dgndEnol amb-
do, bLOdgdbgmdnE onbgtad o dmbadabmeggdl dogbodom No3emgdsdmbo-
909, 390003bmb dgoshmcdal 03369300 O YREgdsdmbogngdgdn. 23

bmMzg9a00doE, dgoohmbdal 03ybdizns, dgbademgdgemns, dgomogbmlb dm-
badobmeg-dgndhm®mds. dgEnshmMon, Gmdgmog o6 LBdbagdemAl dmbo-
dobmeng-dgnshmbmol bhodhnbom, 0b0dbgod LaLddMMEML dogh @obbo-
B3y 9bsdmaymgdom. 24

d3909m0b badobmegomog Lobhgdadog odmbMhgymmo bBabdo¢gonm bLo-
6330mOL LoD M/LdbddsOMEMLIAngn dg0dE00lL dhmEgEMgoo.

21 396p39dg &., 2013. dgnognb badsbmemgddago Gggnmomgdab 3g0b3gdhnggdn badoOmagemmao,
0030L 3gnhghbohnyemn goabyzghob bagnmbomyma 3gbdhdo mdogabo, 33. 64.

22 Park N., 2009. Court-Annexed Mediation in Korea, Asia Pacific Law Review, p. 155.

23 Esplugues C., Marquis L., 2015. New Developments in Civil and Commercial Mediation, Springer
International Publishing, London, p. 318.

24 Skoghoy T., 2018. Mediation in Norway - An outline, p. 1-3. bgemdobobs 5://SVW.NO
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0¢bodbyemo doamdol gobbmMmEngemgded dzggmal babadsbmenm bobhgdo
06O nmaLdFEgdnl 3obdobmMEngmgdgmo measbmab gotmoddby nbya-
000, bR 3Mbaymadgihgon ddznmdnobo 3dnm dgndemgds gowobywgl. 2

03bhGogmoodog, 0bg3g Mmambi 3936 930m3ym babgedboxmdn, go-
bbmbngmos 0nboodgbhyto 33emoemgdgon dmbsdabmmal Gmmmab ©s-
3930069000 o do03dd bobognds dmobnbs g0l demhHghbahonmo goe-
by39(h0b dgmmgdal nbhgabncgds dmbodotmeal 03nbdngdmaeb. 26

bodbmdol 3otagmgodo gobgnmotgdymo dgedgdomboedsmmemgdto-
30 0bogm0Bo ndgmyg3d d9dgan Mg3mdgbosiEngonl dgdydesgonl dgbademgd-
mdsb:

bOLOdIOIMEMBMID 3Gy  dgnognal  dmEgbdo  dmbadotmenal
193¢ 900dmbogmgdgdal dbol JoMowmgmmydom, dodsbdgbmbogma doohbgge
bagdobmggemmdo LdLddoMmEm/babedsbmmemmbdogtho dgwosEnol ©ebgha3ey,
603 0030¢m0bbobgdl dgbododobo L3gznomadognal ddmby dobms, dmLods-
Mo g-dgodhmbnd 0bbhodhyhol dgdmemgosh o dbobgms othg3ebol dgd-
mb3g30do, dom dogc Ldbadotmenm dgnoEnol hopamgdal dgbodgmgdemmdsb.

03300

6006 ™Md0b oM gddo aILEHMES 390300l MM ggmdal - bobe-
dobmemm 390030000 (OMIgmbog bogamgdymmm dgosznal Lobgbm-
0900083 dmnbbgbngdgh) o sEdLILIIMMEM TgndEnsl gadnzzbal oyEn-
™g0mmod (Omdgembsg bgdoymazemmonm dgnsinsbsg 36mmgdgb). moz30l
dbéong, dndobdgbmbogma 0dbs dohbgyema 3oblbbgezgonl oagbs bLobo-
dobommm dgensnol mb g3m®mddlb - Lobedommmbmeb vebgdym (Court-
annexed mediation) o LobodoMmem/bsbsdsbmembdogt (Judicial mediation)
d90000300L dmel. mgmMosbs 07 3Msghngodn, Hghdobms yhmoghmomg-
300 G0ob3ol 0300000 d30eMgdal doBbom, @gdnbo - Labadsbmenm dgoo-
0300 b 99Mm00b9d0gL dobo godmzemnbgdol mMozg mMdsl; bomenm
baLATOOMEM dgndEnol BMETgo0 b ebmbdgommm Pmbgdg nbwo gsbabo-
80030mmb LObOTOMMMLMED 3GLgdIYo s LaLddsOMEM/bbaddMmEMU-
dogto dg00300b LObgEbmEgdnm. 8dsbmab:

@ 30dmbogmal dgdmbggzgddn, my dmbadommeng mdngdhnd gotgdmg-
09089 aybbmdnm dnnhbgsl, Grmad dob Batdmgdsdo sbbgde, 3mb-
3609010 30l gosbyzghe dghoe 9ugdhnmo 0dbgos Lobodsbmenm
dgo0o300b LBOGYOEMYoNm, ™dE3o, 9bndbyol MOmMOsdy 30 dMbg-
0mdb mengg dbatol mabbdmoy, 0d Jobmdal sG3GgOMInL doybgoo-
3900, 1600d 0gmb dgbadgngdgemo bagdob bobodotmenm dgwndEnal B3m-
3ol - LOLOTIOMEMLMOL dMLYoNEo T9E0d300LOM30L FodEgad.

25 Dahlqgvist A., 2014. Mediation in the Swedish Courts: Change by EU Directive? pp. 137-155.
26 Sourdin T., 2011. Five Reasons Why Judges Should Conduct Settlement Conferences Monash
University Law Review, Issue 1, p. 149.
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00030MOMYMOP, 99309090, 38bmbdgdogmmdnm 3obaobedmzhml
3006360900 3hohghoydgoo, Omdgmms sMbgomonl dgdmbggzadag,
dmbdddbm Mgl 90bndbyemo dgbadgmgdemmos dogbadgds. dom dmal,
3600hgm0ydo 6o ©oanbogl 9tbodbymol momosdy ghom-ghmo
dbobob msbbdmads donbg3.

300 dmboadadmmmal y93emgosdmbogmgonl dolbs d0adhozado do-
deonboky Mmdyg abghanmoa bobodotmenm dgwndEnal agm&adnl -
bOLOTIBMEMBMOD 3GLgdYTa dgnoEnalb 3GmEgbda, bagoMmggmmb
bodmdagagdm bodhmEgbm 30bmbdgdemmdsbs s dgnsignalb dgbobgd
300mbdo (3bmgdhol doggdol dgdmbgggzedn) gobLabmeEngemgdgemo
335m0¢m 909000 d9LodddnbYE, bEY E8d330006MaL dmbodotmeng-dg-
0dhmeMol 0bbobhho, aobbmMEogmmgl bsbsdsbmemm dgonsinal
03m®dob-boboddbmmmmbdogho  dgosgnol  LBd3obmbdgdmm  Gga-
odgbhoins. 9dobamgal, bdgznogndgonm dmbodsbmeng-dgonshm-
6 9bcd dogbodmb dgbodgmgdemmoy, bagnmoton nbognahngobs o dbs-
6gmo 00bbdmonl dgdmbzgzedn, ma300 bBaGdommmb Labodotmenm
dgono300l 3GhmEgLbo, dg90m03bmb dgnshmMal 03nbgiEns. dbotgmo
00bbdmonl dgdmbggzadn, dmbadoMmeol Mmoo o Ji3emgdsdmbo-
900 96 Nbd 0gmb dgdeyyma. dom Yi3dm 0d d06m0og0dn, ™A dp-
60dbyem dgdmbggzodn, godmoabogbgds dgoshmcdal 330em0a3030300L
d91b000dMOSLS S LTIMMEYOMN30 3MEbAL S JMbOLMD s 3e3d0n-
69070 Mobzgoo.

000g0Mma;MHoa30o:

1. boJomzgmmb  Lydmdomodm badbmpabm 3mwagdbo. https://
www.matsne.gov.ge

2. dge003300b dgbobgd 3obmbal 3Gmgdho. https://parliament.ge

3bo gytogmo



~
(@)

#12,0939909692019

3bo gytogemo

3060396963006 d6rd9dn

INTERRELATION BETWEEN THE COURT
AND THE PRIVATE MEDIATION,

THE NEED TO DIFFERENTIATE
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SINGLE FORM
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RESUME

The need to differentiate forms of mediation in Georgia and, therefore, to regu-
late judicial powers during the process of the each single form, signifi cantly deter-
mines the opportunities for overcoming the challenges faced in the process of insti-
tutionalization of mediation, as well as, creates an effi cient and fl exible nationwide
system of dispute resolution. However, its legal regulation is a prerequisite for the
realization of the interests of subjects of law, the establishment of legal awareness
and the improvement of the judicial system.

It is possible to say that nowadays the perception of the substance of mediation
in Georgia and its legal regulation are at an early stage. There exists no systematic
legislative act(s) regulating mediation in Georgia, except for the fragmentized rules
about court mediation in the Civil Procedure Code of Georgia. However, it is only
one form of the court mediation - the court-annexed mediation, since a judge is not
equipped by the power of a mediator in the Georgian reality. Accordingly, it can be
stated, that the Georgian legislation and practice are not familiar with the Judicial
Mediation Institute. The notion of the court mediation considers possibility of the
service only from the mediation center existing in the Tbilisi City Court. The legisla-
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tive gap with regard to the uncertainty of the forms of the court mediation should
viewed as an obstacle for the development of the mediation institute.

Consequently, the work develops goals in order to research the model of me-
diation in Georgia, to fi nd out the possible ways of improvement of the imperfect
legislative rules regarding the issue and to build up the effective recommendations.
Along with the need of development of private mediation, the paper illustrates the
necessity to differentiate the forms of the court mediation in Georgia for the pur-
poses of avoiding their mixture. The research upholds the need of separate legal
terms for the judicial and the court-annexed mediation at the level of the Georgian
legislation.

The consequences of the research are shown in the conclusion together with
the legal recommendations in order to reach the harmonization of the national leg-
islation with the modern international legal standards.

360 Z6ogmo
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dobgoem dndno

30(3096¢)0b d06d0 d3dhMmbmdnaly
0033000 o 0baymbdnkgdnema
00bbdmdnl goEgdal
0300903690900

(Jo6mymo o 936hm3dymo doamdgdn)

dobgogm d0d0d

boadaSmemal mdmSa, Mmby-0b dmzgneo emggmSa,
93S™30b 36039Sbogal sbm. 3SmxgbmSa, d3M3d0

bo33006dm Logyzgon: 39309060, 93hHMbMABNY, 0byMEMIncgod

dgbogogmo

3930960b 30600 93hmbmMTnnl ©OE3Y J393d06gds MmamMs dgooio-
bab, obg bodotmmenal bazghmgdl. bogombo dmoEagh dMvgzee db3gdHL, my-
dgo ombodbygmo bodbmdol otMamgodo, gybomgod godobgommgds dob
odgbndg dbokgbg. od 3oag00m, oboagbnd 3030gbdhol doMon v3dhm-
bmdool gobamgon, gobbognmtgdom 0byymMdodmgdymo mabbdmdal goig-
dob b393093030. dGWVBOZMYd LANbHIEGLMS 39309b(hH0L dodrda d3¢HMbmdnal
dgbbogems LddgEnE0bm LdnEYdEMydaLmsb 3ogdotao.

339m930b doBobos, ghmo dbéog, 3Gmdgmgdal dgmmomenmanyho boogyd-
3emgo0lb oagbs, dgmbg dbMoz g0, PdndmmE 3o30gbhol doboo 0bdg-
gbgool bgemygmaol oybooymo dggagdol gobbodemams bLodmdsamagm
badobmogndn. gb dbodzbgemmzgobns 30309bhol 83hmbmdnal 3gtdmbodsb-
006030 d330L nmbom. 8939 oddyomycos 3o 33gl, MHmagmns nbyym-
6doMgdymo 0obbdmonl goggdol gzbmadnemo Lbihebootbgoo.

000096000, gb 336930 3G0L bmtdahnyem-madsbhMn, dgecgonmbodom-
0906030, 96dgm0dolo s Lobmgbol dgmmEgool  godmygbgoom, doE0gboab
30600 33hmbmdnol ©oE33LmOb o303dntgdyma d0mogngdgdnl dgbbo-
3em0bo o domo 3oaby3ghob 3dgool dgdmmozedgdal 3wo.
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1. 3030960 3060 d3¢hmbmdnal vébo

dobgogm d0d0o

303096(h0b 30Gmdo d3¢hmbmdns 9éal dobo P3Egdd, ©OAMY30J0MI
300bboBM3MmL badgnEnbm Eobdamgdal smdmhgbol gzgemes boznmba. bogddy
0bod, Gmd 30309060, 3060 330Mbmdnal g3ekamgddon, gobEgdb nbazmmdo-
6907¢ 00bbdmool bodgwoEnbm hotgzgdolb momdsdy. *

d0mgmogol boygbmdn, 393090¢h0b 93hMbmadnol 3bgde oMal ghm-ghmo
603943960, 306000006 FbmemE odMY3009dgcm dadndbl dgndemns mogaly-
0300 dMhg30b0l go3gmgds. my gdodo LMOZeBdMOL 3030gbdL Mondg Lgto-
™07 Jothaonm m3ghoEnsl, 30309bhdd MmA 3osidgmmb o3dhmbmdoyto
306hg3060. dobm3zol oyEoggogmn 96mdd LB3gEnewYMo 3meEbs, Mmdgmog
990db d93b. dgbademms, 38309bdhds GAg3e bLobmzmb dsbgnmoggdl, Mmdg-
9 3060, 3bogns, dob 36hg30689 3o3emgboly dmabggbl. mydEe my 3s30gbiho
000gd30db Ghgzgol o6 dGdobgoo, dMadgo goobyzghnemgdol dobowmg-
0000 08d9(h9000 0bx3MmMddENS, dodnb dobo badmemmm dthg3zsbo 83hHmbm-
doy6o 09bgde. odgbog, 3030gbhn dgndgmgdd ©ogmobbdmlb ob o6 ogme-
bbdmb 60boagdol, dnoemb 8b 8é dooemb gdodal Hhobsxnd®n. myboog
dob 00bbdmod godmmd3ol, b, g3odhmoMnzam, 99odal osbyzghngmgdol
BOZNMIM odby3ghnegda 89i393L. dgbademo, 30309bhol  ™m30L dthg3e-
bob 30390900bsb 3bndzbgemmazabo ngmb gdadal s3hmbobgho. 83 dgdmbgg-
3000, 303096(h0b dogh o39mgdyo dMhgzebo 0gbgds LBEmGgE dobo Y,
dgbododobo, 93hmbmdnymog. obbogmymo 360bEndol doMomopo sGL
dbmemm 33¢hmbmdnol v0dgoom Mmoo sdmabytgos. dobdo dmoodegds
10360 dgho - 303096¢h0L d3¢MbmBoal 3ohngz0bEgds. d930gbdol dogh g3o3g-
0903 do 96hg306ds, 01bdE g9gndal dmbdoEnol ot gomabbdgomegl, nbo
30603060 mdmL 03 P306003069¢al  dgdamdn dmgddggod. o3hmbmdnal 3Mo-
b3030m, 03dnobal 30636900 d0dcgoYmns PBgbogLoc O Y39emanghdyg
domo aol. 3obhob gmbhmemmaonbo gmozol dobgzom, o3dhmbmdonl
30hn300b39dd 993ndbgde ndsl, ™3 gmzgemo dednsbo ozm RaLgYMMOdd
00, dgLododoboc, 3060m3b90sL Ldgnmatn 090l goabyzghd dognydl. 3063
306360901 9008d0sbl Bacdmnagbl dbmemme Logymotn dodbgool dog-
69300 LOdHogodE, ™m3000 03 9Odnsbol dndbgdal Foynmzemmalbnbgdma
306393L dob 83hmbmdnasb. 2

3903069 dd 30gEMbmamLds 3obhds, Johgamboymo 0ddghotngol 30ba-
9040, 306HmMm36900L M0Mgdymgds gobobogmy, MmambE m3000d0d3b0: ,,dmodgo
0bg, Gmd dgbb dmgddggdedn Gmambs dgbo mo30l, 0by gzgems bbgs dobhmabg-
d0b bobom ddnsbn ymzgemm3zol ngmb d08obo o dMsbmgl dbmenmo badys-
g09.% 07 9odnsbo doohbgze dndbal dogbgz0l badyogmgdoc, gb 06393L dgo-

1 obgmabndgzngmo 3., 208900 8., 0dgad30ema o., 2030b0d3nmo 3., 303badg b., dgndzngma B., dotBogzodzngmo
6., 2011, 500d00bab 0emgdgon 206d0hmgemdab aE30L bogghmda, dMogdhngnmo babgmddeaobgamm
0360LHgd0bmzab, mdogmabo, 33. 171-172.

2 ob. hahodons m., 2005, boggndm bogdnsbmdab bydstmengdtnzn beatadgoal domgmaznto dbdgdhgdn,
9., 33. 47-48.

3 Dietmar von der Pfordten, 2009, Zur Wirde des Menschen bei Kant, In Finf Untersuchungen “Menschenwird
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dnobob odbgool bgemymazdbs o dodnsbal d06m3bgdal Panmgodgemmymozal.*
LEMG g dadndbobs s bgoabdngho bowo 886l Loxwydzgmos d3dhmbmdns. 3
006bYoOE obobogngds dmMogyM damdotgmose, Mmdgmbsg 03¢hmbmdns
9939d6900. 90003036900 dxdMz0embo 36086 83hMbmdnyMo Yi3emgdgdom, 30be-
00006 dom 8930 akbgos. & dgbodddobo, d930ggogmns Jdgnbatnobo 3oi3n-
960l 6g00L 3om30¢m0bBNbgds, Goms 36 dgogmabmb dobo m30madsdme33930L
103¢mg09. 0b 9¢08d0sbol dohngz0bo s Mambgdal gobdbedgmaMgma ghm-ghma
d9050039b90m0 9em9dgbhnd. 93006960 Motbgdol Robmm 3mbgxnEnab be-
Bogmo 0bhgandgds mzomaodmm33g3nl yo3emgdsdo, Gmdgmog gneobbdmal
306M361m0 00300703¢mg00L 3003k gdsl. 7 90830060l J3Emgdsms g3tmIyem-
do bLobodobmemaddE addm339ms, GmAd 0bxmGdomgdymmo 0mobbdmdal goky-
dg, bdg0ENbm dobndymains dgndemgdd bgrymAL dsdndbol a3080316M0
bgemdgybgd cmmdslf o dobooa 3bmaMgdal ya3emgdsdo habrgzom aobobogmgdm-
090.2 930™bmdoyMo 323¢mgdg00L ghm-ghmo godmzmmgbolb a3m®mdoE dwnddgde
3930960 0b 93hmbmdns.

dobgoem dndno

2. 0bymMdomgdymo mabbdmdnl goEgdal bgbo
3 boggyd3zgmgdn

0maooE, bEdYMbomm, ©0dgbmbhns 6o, batgsdomohognm, 3dMm-
530emagdhodnmo o 3dogmoopomn ddMPbzgmmonl 3mEgbgddo, 3o30gbdob
dmbabogmgmonl oy3nggogea dobmds, 8g3nkon 8b bgbogmdomo nbaym&do-
907¢0 0bbdmdss. bdgoEnbm gobsmemgonl 3MmEgbdo 3o3090¢0L dm-
bobogmgmonbm3znl, dmazatons Bgdndo 0bgymMdotgdyemo mabbdmos (,200-
d6mgemmonl o30L dgbobgd” 3obmbol dg-8 dybemal dntggemo oo dgbedyg
337691H900). 9dobmab, 07 9c0dd0sbl BdgNENbm-doMEMANYM 33819300 YHo-
690906, 0330eg090s dobdo dmbobogng 3okl Bgogmmdnm goszmMmdgodymo
0b3mG30Mgdmmo mobbdmds (,200dMmgemmonl oE30lb dgbobgd” 3obmbal
109-g dybemn). Bgbhogmmoomo nbgmddomgdyemo 0sbbdmos nbos ngmb bgdab-
dngho Jobrnhannmo m3ghognal hmb, gotos dgnkg Jobybaonma dobo-
39moE0g00bs, ddmMHab, Joeyhaogmo 3mbheozgaszeal (bhgbogma Bagoal),
3969(h03960 Habhogdal, 93m300900060 bodbogbggdol JodommgModnabo

Recht und Staat bei Kant”, 1. Auflage, Mentis, Paderborn, Verlag C.H. Beck, 11.

4 Martini S., Die Formulierung der Menschenwlrde bei Immanuel Kant in: Vortragsskript eines im WiSe
2005/06 gehaltenen Referats im Rahmen des rechtsphilosophischen Seminars "Die aktuelle Werte-Debatte"
bei Prof. Klaus Adomeit (Freie Universitat Berlin), 5-7.

5 ob. PfordtenDietmawon der, 2009,Zur Wirdedes Menscherbei Kant,In FinfUntersuchungen
“Menschenwlrde, Recht und Staat bei Kant”, 1. Auflage, Mentis, Paderborn, Verlag C.H. Beck, 19.

6 Schaber P., 2012, Menschenwlrde und Selbstverfigung, Zurich, In: Byrd, Sharon B; Hruschka, Joachim;
Joerden, Jan C. Themenschwerpunkt: Recht und Ethik im Werk von Jean-Jacques Rousseau. Berlin, 319.

7 000gobob bogogmodm babadabmemmb bodmdogodm bogdgmes jmeganal 2018 Bemalb 12 dothob
300006yg39h0emgds (N213-14).

8 Case of Pretty v. UK, n®346/0229 April of 2002.

9 Case of Y. F. v Turkey, no. 24209/94, 22 July of 2003.
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0 bbgo badgnEnbm dmdbabykgdal gobgzabob (,,30309b¢0L YR3Mgdgdal dg-
babgd“ 3obmbol 22-g dybemal dg-2 336dhn).
990dds 86/000 bddgEENbm EobgLgdygded LodgwnEnbm ddbndymaingdal
30bbm® 309m900b0L b doommL 303090¢HNLESD NbMET0Mgdymo mobbdm-
09. 0b3MmGT0M 907 Mobbdmda gabobogmgds 38309b¢nb (dobo Jdgnnbatm-
d0bsb bdmgbezal 96 3obmbogto BaMdmBoagbemal) Mabbdmads do30gbhobmzgal
bagnbm bodgnznbm hotgzal hadotgdsedyg, dobo 206dMmMgmMMOnLy s bogm-
3bmobmgolb o0 hotgzobmob ogezdatgdymo Gabiol gobdotbgdol dgdogR.
8mazgm 0Mdd bghngmonmo mabbdmanl sgmgds 030w gdgma. 0gneolbdgods,
md 303096h0 abobdos bodgoEnbm hokgzedy (dogommomo, Ggbhagbom
35019900, 300gmal dsdmegds o bbgs.). bagnmobbdgzns mabbdmds, MmEs do-
3096030 dodobms gdodb bddgEnEnbm abdotgoal dobomgdow. doybgogso
0dobs, GH™Md 36 3GLYOMOL Bgbogmmdomo 8b bohyzngto dgmobbdgds, gdodo go-
9Ld706MS dob, 3obobzo o o . d. 83 dM3gbhndb 39309bhL g30bEgde Jobmbom
30m30e0bbnbgoyemo 3obybobdggdemmas. 1

0bgymMdomgdymo mabbdmds, mogzol dbdog, bLodgwoEnbm gmozol ,7o-
bemgbo* 30bz0dol _ ,,303096¢0L d3¢h™mbmdnal” 3odhn30bEgdal  Grgogndyso-
ob d;ogot 0bLhGdgbdho gobobogmgds. 0bymEdntgonmo mobbdmods bos
03004ma30emgdcogl dgdga Bobodntrmogol:

9. 030 60b ybcoo ybbEgdgLb bgonbdogh habgzsl bLodgwoEnbm dmdboby-
6900L 3ob930b0 o dnmbdg0Enbm 33emg30l Botrdmgdol MMU;

0. 00bbdmdd Nbs 0gmb 3osdmgdnmoa, Gobm3znbag 3030gbhb ob 33emg-
30b bYd0gddL B0balbm b dngbmmb nbaym®mdsins hotgzal dg-
bobgd. okEs 8doby, ™Mobbdmdnl Bob dobobmgogmmo 0bxmGdsznd
1600 0gmb 39309b¢0bm30L /06 dobo Jobmbogho Botdmdsggb-
mobmzgnl 3oboggon, o930 dmbogdgma, 0bagm®dmdsznnl dobmg-
d0bob 30 Pbs ngmb godmygbgdyemo bomgema, dabpHozn gbo.

3. 00bbdmoo Pbgd 3onEglb ma30ba3egma bgdal godmba@zolb 3dom, bgdoym-
0MOnm, d96meol gotgdyg. abbdmool mo30b703egosl badl 3L3sdL
obog, Mmd 9sdndblb dgydemos dob dogh dbMg godmmddyemo msbbdmdnl
69d0bdngt bOmb g3onddgos. mydEe 3aM 3399 d9dmbggzgdda, doybgoo-
3000 00bbdmdnl goyddgdobs, LodgwoEnbm 390Lmbgmads Yo inE3dL
3O ma3gboymo bhobabhgdn. dogomomo,gdoda 3gm dgdemgdb 3339 o-
Byggdnmo Jobybgogemo m3ghagnal dgbyg3gnpob, my gb 3o30gbhol 29606 -
09emOdLo o Bogmibengl bogGmbgl dgyddbolit

900030000b yRmgdeme 936m3nemds Lobodobmenmd babdasbdom godmaag-

9, 6hmd 353096(h0b 0abbdmonl m3ydgbhdo godmygbgdymma amabyto ¢g-

10  ob. 330d0dg 0., dobzagndg 0., 330bhoemnobo b., doBogodzngmo b., 33969dady b., sdoyhadzomo 3.,
2011, 6ogbo 303096¢hg00bm300L ,,0000308600 Yo3emgdgd0 O 20bEOE30", 380333emg30, M., 33. 22-23.

11 dbgmobadzomo 3., 2003ho d., 0dg0830em0 o., 2030bodzngmo &., 303bodg b., dgndzngma 8., do6Boodz0ema
6., 2011, 500d00bab 0emgdgon 206dMmgeEmdab aE30L bogghmda, dModhngnmmo babgmmddemzobgmm
0360bH9d0bm30b, momnbo, 171-172; hohodons 0., 2005, boggdodm bagdoobmdol badstmegotozn
bmmdgdol domgmogyhda sb3gghgdo, md., 33. 45.
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dnbmemans Y6s ngmb goboggon gobdibsgdmmabm3znl. 2 nbagmtdmdntgdnmo
00bbdmds o6 Pbo dg0Ee3gl Moy s B3gEnazndnd Lddgpognbm bhghdo-
bognmansl, 30600086 gl godmemoiboglb otsbedgoignbm bozgbmdo dmemaoaby,
Bmaoo dgbodemgdemmogonl ddmbg nbnznwal dogé dob oeddolb odatgoo-
00 adbdabphgdgdol gotgdg. 8dsbmab, my 3030gbdho byl 8bghl 3emnbogal
dogh dg9039b0¢m 0bgymMdndgdye mobbdmdsl ™m3dghoEnsdwyg ghmo bLosmom
06y Bobdbomdghogom Ggs0ddo, oby dodnb, MmEs od dpagmdstgmdobmgal
ddobsbnomgdgmn gbogdmgdmpnydo gogdhmMgool B8gze3emgbs  dMmygdL
3936m0096 9070 goobyzghomgdnl doggosl, gb d0393L 303096d0L 0bxym-
6domgdnmo 00bbdmonl goggdob bgbl. 83 30mabgdedn ngo 0dygmgdyemns, o-
9006bdmb o bggmo dmobgthmb ,,0603mMdncgonmo msbbdmdom” obomeyhy-
O m3ydgbhl. badgoEnbm hatgzs MbbAMANL otydg a3edaMmegdnmnd
dbmemme bdgedmbazmabm dgdmbgzgggddo, dom dmbol oy hobgze gedmbag-
1000 9306 909¢0 BIgE0ENbm bagaMmgdom s Mongdhyco dmEgdnemod
30dmmoEbaglb 30309b00L MMM 0bazmMdotgdol dgbademgdemmodol. bagdo-
do Logdnobmdal oE30Lb gl okdbhnd ot 3MEgmmgds nbgm dgdmbzg3zgddy,
mEgbog bddgnEnbm dmamgbs, Gog 06393L dgymebbdgdgem hoatgzal, sbol
36 96 ymangmoym gobgztghowo ggodaob dogh. gmbogho osdnsbol dgoze-
bgoal VOLEHMIIHI™o dmEgmo 0bhgabobgdymos badgwoEnbm bLodsGmenal
be3gbomdog, Gmamby bdgEoEndbm ggmahommdnl oagbal LhHsbdMdo.
0089009360 ™d0b dgo30bgdnl Hgbho gobobodmakgds Lodyomm gedmEnemgdabs
0 3mEbob dohamgdgmmo gdadol Ldbpsbhymo dmddgogdgdom. gdodds y3zg-
o d9dmbgg30dn Pbs godgmmbogmlb 38309b¢h0 339603 MOdLMb s 3o3dn-
6907e0 LO3GVYEM M0b3gonl dgbobgd. 8dol dgybymgdemmds gobobogmgde
bdgE0ENbM 8YY3EOMIS. 3

0090090600, 303096¢hL Pbc0d 3dMbglb hm, 3bMb-obmbmb dmbogmby-
™0 390093900 8 8dob gom3oemalbobgoom, ™m3ghognal hogabgdodpg dm-
3bgmmb bgemo mobbdmdnl ggmMmdsl. 4 9ebodbyemBdg dodnsbol yo3mgdoms
9360™39em0 30M9gdH0300 ©oa0bs, OHMmAd 303096(hL Nbs dJmbrgl dgbode-
dobo 306 M0900 s b3ddMNb0 MM, 3ossbdgndmb 3emo bogolb dogt dobm-
090300 3600900, ©oEaS0 bgdaymaEmdnmo mabbdmonl 30bmbdm doghgdo
3odmMmobaglb do6ob dogt bgdal godmgemgbol gondotmengogemo Bgbmemaly
ob 3a6gdmgdgonl aozmgbol GOML. oy 393096hL dogbmd 0bgymemdsiznd
d9c003mdgbhmByco dogmab Lgbogdl dmealb dodab, MmEs 0go 0dymxgdM©Y
330Ld3nmMgdymo LhGgbol dgamdadmgmdsdn s 0gm Mo, bojmg-
0000 1O306YEMY, MM dob gadhbs gobmdnghgdymo gowobyzghoemgdal
doggool dgbademgdemmas.

dobgoem dndno

12 Case of A.S. v. Hungary, CEDAW/C/36/D/4/2004, 29 August of 2006.

13 mdogobob bagogmagm babsdstmemmb badmgomagm bagdgms 3mmganal 2018 Bemab 12 domhab
300006y39h0emgds (N213-14)

14 Hyslop E., 2015, European Causation in Tort Law: a Comparative Study with emphasis on Medical
Law in the United Kingdom, Germany and Frand and Luxembourg, A thesis submitted for a degree
of PhD, Luxembourg, 169.

15  Case of Konovalova v. Russia, No. 37873/04, 9 October of 2014; sbsgmmann® sbdgghdg ob. Case
of A.S. v. Hungary, CEDAW/C/36/D/4/2004, 29 August of 2006.
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bogymobbdms, Gmd 35309bh0b 93hMbm3nd 1303306 gds 3ncm3zbgdal
306300069000 M03007993¢mgddL. Jdgybomnsbo s LMHYmMbemmzabo Jogn-
960h0b m0bbdmdnl goatgdg dob dodobom gabbmbdEngemgoymo bodgenEnbm
hoagze 0990030909600 9008d0b0l M30L13eMgo0by s MatMbgonl oE30lb
dmmbmgbgdmab. my 30309b¢HL o6 093b dgbodggogmmby, ooEbmdngtml
badgoEbm Hakggzal bobosmo o dobo g3zgbomo dmzmgbgdn, dob GMhg-
0o dbmemme ghmo gdy, omsbbdogl badgoEnbm dobadyainal hogabg-
00026 3630 303090¢0L 0dbbdmdnl gokgdg LodgnEnbm hatgzs bgmymaly
badoGmeal bydngdhob 0300303 gd0l, M300Mmb Fobbodemzhmb, Mo yymb
0300 bbgyeboe o 206dMMgeMmdsL. 7 dbgmo m3ghogns babdshgdom ho-
hotMs, 3ghdoboodn ggodal Jdggdol ydotmemmosl gobobogmagzgb doEng-
bhob 6900l N3YmMgdgmymazsc, Mmdgmog dmaswn 3Jobmzbymo Jo3egdol
d9emaob300. 7 mabbdmonl oEgds, dodomooE, 393096hob dotsn ma30-
U3 gdnl bezgbhmdn dgal. dsdoh™md Mobbdmdnl dJoemds godmdnbotgmol
193mg00dmbogno 3060l 030030dmM 339300 PR3EMgo0©Ob, obiotamlb dab
0009399009006 gd0d0 3Mbgdymo dobon dmboEgdgdo bydzomobodgdd. 18

03d3d  b39E0303nM0d  MEbbdmonl  goEgdol  Logombo  ooygdgema
0bddMgonbol, Moaseb badynEnbm abdatgdol MmymoE smdmhgbol
30Mgdg, LYMNMBmo Lboyybmbg 99dbgdo odnsbal 206dGMMgEIMAISLY (o
bogmbemgb. 0y 393096h0 3960 dbghbgdl Mmobbdmdnl goEgdal s ngzg o
0dgmag0d dobo 3obmbogho Botdmdowagbgema, Mmdgmol dmdogds dgyd-
90909, 303096(hL d79M3b90eM03 b hayhabogl yzgms bogobm be-
dgo030bm mboldngdd. o 0bgymMdotgoymo msebbdmool gotgdg ggodal
dmdgdg00900d bo3ocmbabgzns 3530gbhnb 0bhghgbgdom o o6 dgndgmgds gobo-
bogmgdmegl 3830960 0L d06rm3b900bs 07 83hMmbmdnal HaYgdgmmymage.  1°

006030, 0bg3mednMgdymo mobbmods oMol mads, Mmdmoal mobsbde-
093, 393096001 MobbdMAS dogmds 3ot YMO© 0m3gdy, M7 0b 06 dgoEaslh
0603mMdd30sl, GMIgmbsg ambogho 3o3ngbdho dmombmaws. 9¢mbadbymmasb
0003030069000 43909 39360Egmgdo dgdmbgggzos, MmEs 39309000 96O
0bymMdomgdymo 3mbzhghymo Gobggdol dgbobgd, gb Gobgo bmbEogmg-
00 8 3530901 B03bL 8ggbgol. 008cY0d dg30mbgo: 303096d0 09bgdmEs M-
bobdo, gogatdgemgdnby LodgwoEnbm hotyggzs, my dob gemENbgdmes 83 Mab-
3900L dgbobgd? gL d9930L900L LOEEbns o bbgoalbgsabsndop gsababogmgde.

16  Case of V.C. v. Slovakia, no. 18968/07, 8 November of 2011; mdogmobob bosdgeognm bobsdobhmemb
badmgomogm bogdgmo dogahob 2019 bemab 28 mgdghzmal gobhobgds (N20/2951-18).

17 Ehmann H., 2005, Der Begriff des Allgemeinen Persdnlichkeitsrechts als Grundrecht und als
absolute-subjektives Recht, in: Festschrift fir Apostolos Georgiades, Athen; Miinchen, 128; g3dobo
3., 2013, dmaoo d06mzbymo 3o3cmgdal, Mmgmey dobomoo P3cmgonls o dobmyhyba
103¢m900b, 36909, d0ekaAbgema dodoo 4., ,Lodob ool Fyhbomo”, N2, 239.

18 Gallwas Hans-Ullrich, 2014, Schranken der Informationsfreiheit durch informationelle ,Rechte
anderer” oder das ,informationelle Drittverhaltnis”, In Buch: “ Recht der Daten und Datenbanken im
Unternehmen”, Zugleich Festgabe Jochen Schneider zum 70. Geburtstag, Ed. by Conrad, Isabell
/ Gritzmacher, Malte, 357.

19 dbgmobadzomao 3., 2003ho d., 0dg0030em0 o., 2030bodzngmo &., 303bodg b., dgndzngma 8., do6Boodz0ema
6., 2011, 500d00bab 0emgdgon 206d0hmgemdab aE30L bogghmda, dMogdhngnmo babgmddeaobgamm
0960LHgd0bmzal, mdogmabo, 229-230.
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3963dobno 7069000 dmombmzlb mybosi dnbodagmyto Gobigdal godbgmob;
LORMVBEYMT0 dPNdMOIEY, GMT 393096hL NbS obydoathmb ol Mabzgdo,
hmdgmmo Mgoemndgdabol, Lodgpoznbm habgzs byhomdy B93mddggosl
dmobggblb 3030gbhnb 3bmamgdol bihnemdy. Mo dggbgde o dtohabymb, of
,000306 3060907190 M0bbdmoalb” 9330 goTMIss odm33900gma°

0000300000  3Emgdomd  g3Mm3eds  boboddbmmmmd  ddEanby, GMmd
bhgEogabognal 36Magdhogd Jogmgdal bobolboton 0bnm&datgdymo mob-
bdmadnl gohgdy 3o3emgboll obgbl bbgaalbge gmbogyho 23530l bobdmads-
039069mmd dmbyzmom 0bngngddg. bobgmadbonmad ybos PBGNb3gmymb
300bd;3bdgd wab, Gmambi dmbygzmopn dmdoms Lobmgsmgdal bg3ztal,
30600 5 Lomzsbm 3bmzcgdol opze bHgeamadogoal 3mbhgduhdo. 2
000Lmob, 96y gadmbogbymon, babdmnd3ob 0bhghgbms Jmbazemagdho. bo-
bgemmoc, 990d0b dogh 303096h0b obdotgdal dmzdgmgmool dgndgmgds
3920bmb 3930960l 03h™bmdny, JoMn mg3zsl abdatgdodg gedmbaowazal,
36hg30b00, 8dMab, LobobOLY O dPALEGYOTMONL MO30L7Y93¢Mg0g00l (o-
(3300006 godmdnboty. mydio, od dgdmbzggzedon, 3dghabbooE, smootgoy-
00 0©odndbol 2060GMgEmdnl o330l dombobgho. 2 dJ d3¢hmbmdonl
d9dmy30 dgodmgds gddoMmemgl ,,033m9 bozgmg” 360bgndol oE30m,
mdmob 53obamgddo abg 1bs ndmgddgom, mad snE3s dwodnsbo dosbab-
30b, Gmdgmog dgndemgod ba3Nma® MagL 8b bzl dooggbmb. 23

3. 39309b¢)0L doboo bagghmb o LodgwnEnbm
bonydEmgdal oE30L B3gEn303d

303096(0b 3060 Lezgh ML B3 P303d0Mgds bogdndm bnwydenmg-
d0b o6mbObY o odmygbgdnl 3otz gdal oagbsl.

™930eM0 09030003000 Mobsbdac, Lodgoinbm (bagdndm) Lanw ydwm
360l gdndabs o bbgs bddgoEnbm 3gbbmbogmal dogh drmagboymmo bog-
doobmdol 3GmEgbdo 3o30gbhob 30dognMo, xLodogyto dwamdotgmdnl,
dobo LOBMROEMYOMNg0 db LddLabyMgdtnzn boddosbmdnl, mzabyMoa ob do-
60000 3bmzcgdal dgbobgd 0bazm®MmddEny; dmoEegh gjodobmzalb dodsbmazal

030dHboE, bnzzomoal gatgdmgdgdbsg. 24

20 Hyslop E., 2015, European Causation in Tort Law: a Comparative Study with emphasis on Medical
Law in the United Kingdom, Germany and Frand and Luxembourg, A thesis submitted for a degree
of PhD, Luxembourg, 283.

21 Case of V. C. v. Slovakiafourth sectionApplication n0.18968/07, 8 November of 2011.
30633bogdmab bhgMomadagos dobo nbyymMdabgdymo Mabbdmdnb gohgdy 300nnzol 0dbabykgdb.
ob. Mizigarova v. Slovakia, no. 74832/01, 14 December of 2010.

22 obgmobodgogmo 3., 2089d0 d., 039000d30em0 9., 2930b0dzomo g., 30360dg b., dgndzngma B., do6Boodznema
6., 2011, 500000060l y3emgdgdo 2630mgEmaonl aE30b bozghmdn, dGoghnggmn bobgemddmaebgmm
0960bHgdobmznl, mdogmabo, 33. 229-230.

23 ob. hohdons m., 2005, bagdodm bagdnobmdnl badatmengotngn bmddgdalb domgmagnta sb3gdhgoo,

0., 33. 53.
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RESUME

Protecting patients’ personal autonomy is one of the most pressing issues in
medicine as well as in law. In this sense, the aim of the study is to determine the
essence of the patient’s personal autonomy and the legal consequences of infringe-
ment in personal interests. It is particularly interesting to determine the characteris-
tics of informed consent by analyzing Georgian and European approaches. Further-
more, it is important to study medical secrets.

It seems that ensuring a patient’s personal autonomy is based on the respect
towards an individual and the rules on giving informed consent. It turned out that
informed consent should be voluntarily issued before medical intervention, be un-
derstood and provided in a simple language for the patient. Georgia has to consider
a well-accepted approach in Europe that informed consent is seen as a component
of respect for private life, while medical intervention without a consent of patient
constitutes a violation of the private life. Exceptions might exist, such as - emergen-
cy situations.

However, it was found that it is advisable to use the term “medical secrets” in-
stead of the term “doctoral secrets” in order to protect the personal interests of the
patient and to avoid narrowing the circle of those responsible for.

According to the research, the lack of informed consent can cause both material

and non-material damage. It is particularly important to avoid non-determination

of health and causing non-material damage during medical interventions without
informed consent. It is recommended to extend the provisions of Article 413 of the
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etc.) have been violated while breaching a patient’s personal autonomy, the rules§
set forth in Article 18 of the Civil Code should apply.
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13bmybo bydobomgol
339em0030303000 Bdzombo
bogmodmbabom 396dm
badobromognda

modotm dbbgngmndy

odotr dbbgngmndg

3mdmbogmgm 93Sm3nb 36039Sbngol 03xSooymo 030390l
mJmSsbo, Jymonbolb 36039SLogal sg30em0SgdyEa Sbnbgbo

bogzobdm Lothyzgdo: qdgho, Lodsbmowma, Emdhtnbs
dgbogogmo

13bmyco bddobmaa LoghmodmMabm 3ghdm badsbmemal gnmaoe nbm-
0900. badobmeal 3mboggmagdhol ggddotodn goadcs dgndemgdgemns, 30-
69 06 oaNbegds Y3bmymo badsbmmal sbbo. bdznmbo 0dab dgbsbyo,
0y Omamm 16 ©oonbmb bobodstmemad Zmeobdoyho bmé3dol domo-
090000 3odmboggbgogemo yebmyMo Lodobmemal dobsdbbo, oBogmedY
00dm3000901e0 80 BOdoGMEOL 330em00303030009. 9¢b0dbYMOD o 30-
30069000, 3MLYOIMOL gehmdobgmabogab goblbzoggdymo 3mBogns. 3mbho-
bgbhneo 936m3nl  J394b9d0b PaGO3Mgbmod dbobb gl dogmadol, tmd
13bmyco bentds sl ,,badabmemal” bagombo. 8bgmm-9dghogyemo bobhgds
06d0dg367ma dmdbémgs Ysbmydo badsbmeal gobbodgmamal, Mmgm-
63 »930ddHob”. 0bgmmobdo dgbotmhnbgdymas babho dmdogns ybmybo bodo-
Oomob, Omgmbg 530ddhob 0yGoboogdzoobs, 0ndEe 8dghozedo 3odmngzgmd
h9b60096300 dobo LadobmengdMnzgo sb3gdhgdol dgbabgo.

1. 0bgemm-9dghngyemo bodsbmenal doamado -
13bmn60 Lodobmemal bebds, bmambi 03oddo

3bgmm-0dghngnemo Lodobmemalb bobhgdolb 93996900L EMmIHM0bal do-
bgo300, Y3bmy&o betrds séalb 36o bodotmenal, sérsdgw 03d9Hob bazombo 2,

1 00 dgbgonemgdol mgmbonmo obodmgdalb dobgoznm, Moadd babodsdmemb og3b dbmenmo mo-
3000 bodobmeol godmygbgdolb dgbodemgdemmos, bagddob yzgeme obobhgbn gmgdgbhn gobobogmgds
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06y beoé3dolb dobsdmbob oagbs brgdd LdbadsbMmemdn dbhiniEgdyegdgdab
Botoggbol gdom 0d dbobgmo dogh, Gmdmmgday dobdy 0dyeegodgb maznsbm
dmmbmgbsl obg, Mmgmz gb beogds hzgnmgddnzo i3agdhgonl oagbabol. 2
0dqbog, dbokgd 36 BaMdmoanbmb Y3bmymo 30bmbdgogmmdnl dnbe-
36LoL aagbal nbgmo dph3nEgdnwgdgda, M3 id3dogmanemgdl Lobodo-
Monemb 3,

3bgmm-9d9&03nemo baboadobmem 3agdhngs od mgmMonl gadmygbgdal
60dgb0dg 3eobogn®d oemybh®Ensl 33m0300moL. boddgdo Cuba R. R. wv.
Crosby dmbobhgmgd, 030603000 00bdddGmdgemds, dobgobal bogemal godm
030Mma0 bgemo. gb dob dgdga dmbo, Mo M30b0gdol ddnbabhtognsl
36bgomo gngdhob dgbobgd dgohymdnbs s dobo sgdmazbgtoal odnkyg-
00 doogm. 939d03mddd 0bLHOBENA 3obobogy, MmA 3ydyto LadoMmogmo
3361b3030090MS 3NEMIMN30b300. dd0¢h™ad, dm3sabybgl goshbs dobo
dhH30390000 O aIb0L H30bma. PBgboghds LobeddMmmad Pobym ©g-
wogdbydo babhgmo, GoEadd 3ydal badsbommal  dgbobgd sbogznmaton dbhn-
(390395900 06 0gbs Botagbogmn. Walton v American Arabian Oil €bogdgdo,
dmbOddOMEOL 3oaby3zghomgdom, Lobhgmo 060 8 3d0YmMaNEY, MHoEa0
dombothgemgd 3obogos dabibo dgbadedobo ygbmyMo bddobmemol oPag-
Bobol. o300 dmbotdhgmg 30 Ymomgds boyal 9Gdogmalb LadsMmemal
bm&dob dgbodenm endhansgdemondy, Mawadb 0go ,06oE030em0dgdymn”
939960L bodotmmdmb gobginm3zbgdmes.

8ma096hmo Jobmzgmo 33¢hmemal 086Mom, ,,030dH0ob” mdhtnbd dmob-
d0d936m0s, M3 3admabdhgos ndom, Gmd 0y Jbm J399bab bLodstmenal
06LOL ©oEg0s dghHol Logombod o, odgwob gadmdwnbotyg, 83 93ogdhob
©03dh3039000 H3otmo dbokggol g30LMgdom, dodnb o3ogdolb oyd¢h303990-
mmool 9Msbgmboghgemo dgwgan 3bo agzobemb 0d dbobgl, MHmdgmbeg
13bm 939960L badsbmenal beytrdol dobostbnb, Mmamz iadhol sddhgo-
39000 (306000 93006090mMS. 030ghob NIH30E3IOMMONL dtdbgmbogtgmmo
3900930 30 @odmabsohgde 0dodo, Mmd Lobsdsbmemd, moznobo gowabyzg-
hogmgdom, 3000 6o Jmb&ol dbobgl, GMmdgmdoy 396 ©oddhH3nEd Jbm
939460b bodotmmenal beérdolb dobdddbo moznobo dmmbmgbal (dgboggogmal)
003004mx30Mmg00d3. ¢ My baddbmeoal bmedob oagbs bathdmawagbl dbm-

modotm dbbgngmndy

030gthoto, Gmdgmog 16 aobhyhogl. Alexander Gregory S., 1975. The Application and Avoidance
of Foreign Law in the Law of Conflicts. Northwestern University Law Review http://scholarship.law.
cornell.edu/facpub/260 605,606. Stern William B., 1957. Foreign Law in the Courts: Judicial Notice and
Proof. http://scholarship.law.berkeley.edu/californialawreview/vol45/iss1/2 24-26.

2 Dicey and Morris on The Conflict of Laws, 1987. eleventh edition, volume 1, Stevens & Sons
Limited, 217.

3 Briggs A., 2013. The Conflict of laws, Third Edition, Clarendon Law Series, 7.

4 Cuba R.R. v. Crosby 222 U.S. 473 1912 NUSSBAUM A., 1941. The Problem of Proving Foreign
Law, Volume 50, Issue 6, Yale Law Journal, 1027, 1035. www.digitalcommons.law.yale.edu/ylj/
vol50/iss6/2

5 Walton v. American Arabian Oil Co. 233 F.2d 541, 2d Cir. 1956 Cases and Materials on Conflict of
Laws, 1996. Maurice Rosenberg, Peter Hay, Russell J. Weintraub, tenth edition, The Foundation
Press, Inc.

6 0gny0d306m0 0., 2001. boghmadmbobe 3gtdm bodstmomoa, mod, 147.
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mE )33gdhob bognmbl, dodob EoydhH30E3gdT™MASd Ybs godmnbzomb ob dg-
0930, M3 bobdmodmds odhol oyagbemmonl dgdmbggzadn. 3gMdmeo,
babadaGmem ot ghyzalb dbotgl mazobo dmmbmzbal s3doymaznggds-
89. gL 30 dbg 96 3N, GOV LBbETIMNM 30¢MYOYTNY, OPLHYEYO-
mdnb dgdmbggzedn, ma30L gbhmzbyem 30bmbdgdemmosl dodsGmmb.
0bgemobdo ybmydo Ladobomomo dohbgymos qagdhol Loagombog, 7 oby
13bmyeo BdddbO ML godmygbgool dmmbmzbs o dh30Eg0d Nbd dmbggl
003960 ©30bhgMglgdyemo dbotal dogh. e bobodobmmmb o6 8d3b magabo
69000 80 B300bol BadmgMmal 3oeEgdE90d. 063ealyd oMoy go-
H96MdH6ddn d01)0009096, GMAd: Y3bmydo badsbmammo - gb 360l 03ogho
3060 BOTIOMIN (30bmMbn); GmamtE 3dgdhn, g0 N6 AdH303LgL, Madg-
boog 0b PE3bmodns  bLabodsbmemmbomzol. ddobmab, 3bs oddh3nELgL
b3gEnogabhol dogh. ° 9dgab odmdnbaky, Gmambz Lb3s bgdobdogho
030900, 33b™ 939960L baddM MR b ILHYO©IL Lomabopm dbh3o-

39099000, Gd©ash ol gdablagymMgdyma Labol ddhns. dbh3nEgdygde
Bob0a9b0¢m b 09656 03 dMbTgMogeb, Mmdgmmsg gadhbosm ygbmybo

300mbdgoemmonl 9db3g9MdHndal dgbododobo batbobba. 10

mmbEds 3003g0hds ghm-9hm dsbgne bogdgdo ' gobogbowe: ,,hz960
babodobmemgdn oMM oobyzghmgosl ogmgdgb Lagnmotn bods-
ool 3odmygbgdom, bogdgdo 9GLgdPM 30dhgo0b bamobawm dphgnEgdy-
909000 ©a5b0L 3dom. ghm-ghmo sbgmo i3agdho dgodgmgdd agmb yEbm
babgedboamb Ladobmagma, 3ogkmod ol o6 sl Y3bmydo bodsbmagma, ol
h3gb0 Lodobmemal doghvos sbhgyema“.

HM0E30YM©, 339600310 BdbydsbMEMyon Y3bmyM LBddM!MIML go-
bobogmogbgb hmgmi i3adhl, Mmdgmog 1bos oEsbdyhogl  Bmaomsw
dhH303909em900m0 dgbobgd bglgdal dgbodadobag. 2 dbatggdl g30bMgomom
dobo oaqbol H30cmo o dmbodetmeng gbmdms dom d93mma338907em
dh3039000. 13 9mbndbymo dmBogns MmgmGMonma© osbadyms 8dghnigemds
dgboghdo 28903 d0gmdd: 03300 ghmoghmo Lbadsbmowon, Gmdgmog
dgbodemgdgmos 3odmyggbgdyem 0gdbsl Lobgmdboogmdo, ool mogze o3 bo-
bgemdboggmb badobmogma, Y3bm 939960l 963630 LodoMmmamlb o6 8930 dF
306mbol dogme. Lobsdobmmm 939960l baddbdmomon bBatdmawagbl ghme-
©096Om, 3od3hmbgdyem LodoMmamb. ysbmyMo bodotmogna 3o bogdol bo-
dmgdobalb oMol ggogpo.

7 O’Brien J., 1999. conflict of laws, second edition, Cavendish Publishing Limited, 24.

8 Rogerson P., 2013. Collier’'s Conflict of Laws Cambridge University Press Fourth Edition, 47.

9 Fentiman R., 1998. Foreign Law in English Courts. Pleading, Proof and Choice of Law, Oxford
286,287.

10 O’'Brien J., 1999. conflict of laws, second edition, Cavendish Publishing Limited, 26.

11 Dynamit Actien-Gesellschaft v Rio Tinto Co 1918 Cheshire G.C., 1955. Private International Law
oxford at the clarendon press 35,36.

12 Trooboff P., 2006. Proving Foreign Law, The National law journal, The Weekly Newspaper for The
Legal Profession, Monday, September@®w.nationallawjournal.com

13 Michalski R., 2011. Pleading and Proving Foreign Law in the Age of Plausibility Pleading, 59 Buff.
L. Rev. 1252.

14 Mccomish J., 2007. Pleading and proving foreign law in Australia, Melbourne University Law Re-
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3obymo Loydbol @obdegemmoodo, ,030gdhol” mdhG0bod got3zgnem-
Bogmo 030630 3m3mammds d Jbmymo bddomammo 0bg3g d3oEMo©

00dM 9¢09ddg00 R3dghoco. > 9by ybm J399bal bLodotmagmo gabobogmgds m-
amb g3ogdho, GmIgmbog Lbadabhmmgomogn bazombo 3g3l Loogydzmaco.
9L 33ogds 3ddmobznd  Lodmdomodm  badobmombocdmgool  dgbobgd
0390090 y&o B9bgdal 44.1 bohdsd, 16 GmIgmal 0mobobdac, N3bmyo bods-
Mool gobbadmzg&obol, dgbademme, bbadaMmmmd gonmzawabbobmb bg-
d0bdoghn Mggmgz9bhnmn dobogms 8b Byobm, dom dmGalb dbsbgms bobdm-
03960em0 86 dh3nEgoymgdoms dgbobgd i3gghomydo Babgdom ©odzgdyma
h39690900. 00330600, od dybemds odbgLe, Gmd bbadobhmemgdn gdbiemy-
B06o 63G3oMmo39b godmboygbgdgema LodoMmenal goblodmgtal 3ém-
390L. Bmgnghmo a3hmeMol dmbedmgdnm, N3bmyMo badsMmammoa, 3ok3393-
0 d08bg00bom30b, 33mog Mhgds aagdhob bojombago. 7

modotm dbbgngmndy

2. 3mbhnbgbhnto bodobmenol dopgmds _ ysbmydo
badabmagmn, Mmambz Lodobhmagmo

30bhnbgbhyt 93m3ddn  oMmmE dhal  3ezhEgmgdnmo  3mbgx-
300, Gmdgob dobgznmoE, J3bm J399b0L Lodsbmagma s6ab s6d BaghHab,
06ddg LEdaMmEL Logombo. 099000 godmdEnboty, Lobedsbmem o
060 dbokygodn, 30emg00d M3000Mb, Md30L0 nbogno¢nznms o Lodboby-
906030 3aM3dMgMO0db odmdnbabhyg, ex-offi cio adanbmb y3bm J39-
gbob baddbhmemgomngn bmedol dobostbo. 8

obHMEO0YM, 0303630 PmIhMabs Pbmym bodotmamb gobobogms-
3000, MMM 53094Hl, Mmdmol godmygbgds 0d dgdmbzggzadn brogdmms, oy
dbotrg dmombm3zd d8ddL. Hmondl sbgkds, LaghmsdmMabm 3gbdm bodo-
ool 9hm-ghmdd n30039emgbids dzzemgzamads, 33abybs b3b-0b doMomo
d9300mb300: ,,dmbodobmegd bd @odmaygbml ybmybo Ladsbmoma mo-
3000 060300)03000, M3E0 dobo 30eMEgdYENgdss, Mommgyemo bagddy gobo-
bogmmb 0d 3obmbol  dgbodsdabog, Gmdgmbag doohbgglb gedmboygbgdmao.

view, 415 ab gohotbgde: Beale J. H.,1935. A Treatise on the Conflict of Laws, vol 1, 53.

15 Michalski R., 2011. Pleading and Proving Foreign Law in the Age of Plausibility Pleading, 59 Buff.
L. Rev. 1232,1233.

16 Federal Rule of Civil Procedure 1966, https://www.federalrulesofcivilprocedure.org/frcp/ti-
tle-vi-trials/rule-44-1-determining-foreigMlehwiski R., 2011. Pleading and Proving Foreign
Law in the Age of Plausibility Pleading, 1209, 1210.

17 Alexander Gregory S., 1975. The Application and Avoidance of Foreign Law in the Law of Conflicts.
Northwestern University Law Review, 608. Miller A., 1967. Federal Rule 44.1 and the “Fact” Approach
to Determining Foreign Law: Death Knell for a Die-Hard Doctrine, MICH. L. REv. 613, 657.

18 (0oboobo o )30bgmdn Nbm g399b0b bodstmenab dodatm dmbadatmeal abiMgzonmo Jumgde-
dmbogmgdes dgbademmes gohangddbab 9.6. “soft ex-officio” 30emogdymgosm. Moy bodbagh adob, md
dbokob badognm d0dg8000 oLEMdMMANL ob Jobmboghn Batdmdsaagbemal sbhymenal dgdmbag-

3000, bLabOdoM MM YREgdadmbogmns dmobnbmb dbatgms nbaymemdnmgds JEbmyco gemgdgbdhobo

00 03 badatmegdczn dggagdal dgbobgo, Mog dom a6hg3bl dgbodems dmdyszgb. The Application

of Foreign Law in Civil Matters in the EU Member States and its Perspectives for the Future, 2011.
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0730 30dmboygbgdgemos ybmybdo Ladobmamo, g gddmayggbmlb mnbd;
36EgMmo dbohg dmombmgogl 0dsb.” 1 8d ggmbom, bdebhHgcgbmo b obe-
30m bobodobmemlb dogh gobbogmyemo Bisbal?® gbdsebgemds gb. dobodENdd
300boh036Y 30bmbal ol beMds, GmImomog dsb, Hmagmy Ysbm ghmzbg-
00l Botdmddagbgeml, o0 3jmbo LOXMIbagmal Labadabhmmml dogh
30b9gmmBobgdnl doggdal Y3emgds. 39009300, sdmddgms 536dbaymon bog-
0h0ddmhobm 3ghdm bdddsbmmgolb bmtdgdn, Omdgmms mebobdsasg, Lom-
20bm LBOgnmbgdn Bgbnggds dbatgms ghmzbymo LodsGmenol dobggzoom.
9L dmbabhgeal 8dMom, 3bs 3ogm300bbnbgonbsm dmbodstmenggol do-
159000300 0dabos, ™ Logombo 30 ngm BodmdMomo sk 306390 S dME
bosdgemaEam 0bbdbEnal Lobodomemmgdda. Bd3dabdEgnM Bobadsbmem ok
009m0bbds ddL s doymoms, Omd B3Gobaymo b3L-0b bmtdgol, Hmdgmgdoy
dmombm3ggb ybmyMo bodotomenal gadmygbgdsl, ot goohbosm Lozdbm bgb-
600l 036900. obg G™3, dbohggodge odmzngdyemn, dmombmaggh my ok
dom @odmygbgdsl. o6ma30L dgydemns ossbadanmml dmbodotmeng ndsdo,
md 96 3odmoygbs PEbmyGo Lodobmogmo Ma30L0 0boznd¢HN300.

Compagnie Algerienne de Credit et de Banque v. CRetgubysom
babadobmemad goEobyzohs, GMI RMIbg dmbadobmegl, LyMzomal dgd-
mbzgzado, dgydemos g3odmoyggbmb ob ygbmydo Ladobmomoa, Mmdgmbsg
036bYmo 3memndoyto bemmds 3m0mgdl. 86y Lobodomemgdo o6 3606
30000907 b0, 3odmnygbmb ybmyda Ladabhmama, my sbi ghmo dbokg oM
dmombmal 0dob, dogtmad na3egds 9d3m, my gb bybo.

1988 Bgmb, momgdob 30 bgmoobo 3MgEggbihnemo bodotmenal msbdo-
dg3mymo 3mBogool 39393, LoZoLdEnm  Lobodsbmemmad dgE30eMd MV30-
bO E8dM30YOYINJ0d O 3oboEbdwY, MMmd BMYbEYMadd Lobodotmemyddd
3mm0doymo bonddgool domomgonm Pbo godmoyggbmb ygbmyda Lodsbme-
™o O 030, dgbodgmms, 396 hoboigmmal 93Mobgymo ghmabymmo bodo-
Oowom.?2 bbgo bohyzgdnm Mmad 3md30m, R3GObaYmo b3L-0b bmtdgdal do-

19 Dolinger J, Spring 1995. Application, proof and interpretation of foreign law: A comparative study in
private international law, Arizona journal of international and comparative law. ob. gogokgos: T.M.C.
Asser, Elements de Droit International Prive ou du Conflit Des Lois 33

20 Bisbal 12.05.1959 Cass. civ. 1re, Hartley T. C., 1996. Pleading and Proof of Foreign Law: The
Major European Systems Compared, The International and Comparative Law Quarterly, Vol. 45,
278.www.jstor.org

21 1961Cass. civ. 1re, Dolinger ). Spring 1995. Application, proof and interpretation of foreign law: A
comparative study in private international law, Arizona journal of international and comparative law.

22 Rebouh v. bennour 11.10. 1988 5¢b0dbyem bagdgdo 3odmygbgdne 0dbs BMbgmo s 36 dem30-
600 LTG0 JodmO0b aEZgbal LathgmmBdy, GMAgmog demg0Mgmdd Jomdohmbds dgndebs
03039 96369000 35dd3030L B0bodMdga. J33003man 0bbHSLENNL Foobyzghomgds B96agLds babe-
oGO3 Johym, Moasb 0go 960609033 90MEd BMBAYE Jmmodoy® bmmdgdl, Gmdgmms
dobg300, 30dmd0b o960l bagdggon Bgbenagds gLl ghmabyma badsbmeom. Hartley T.

C., 1996. Pleading and Proof of Foreign Law: The Major European Systems Compared, The
International and Comparative Law Quarterly, Vol. 45, 279.

Schule v. Phillipe 18.10. 1988 sd bogdgdo bozobognm Labadsmmmad gowsbyznde, Gmd
boodgmoEnm Labodobmenm dgis 33MbaYmMa 30bmbal godmygbgosdn, Moaebsg bogdy gbgomes
d9d33000609md0b 93cmgdab, OmAdgmog 3Mdbaymo baghmsdmmabm ggtdm bydsmmgmal mabobdac,
Bgbe0ggoe Fotogzmoamal 33060b3bgemn bapbmghgdgmo oanmal badobhmmom. sdzg3obo,
160 3odmygbgdymoym dggogetonma bodobmagmoa. Dolinger )., Spring 1995. Application, proof
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0009000 3bmybo Ldddbhmmab godmygbgos, Mg dsbsadwyg ngm shgznmo,
30bo B33 EIIIM RMIbYI Lobadobmemydabom3anl.

0363637 dd BOZOLOENM LaLAddMMEM™Md 1993 byl vy, Mmd Y3bm
9394600 Lodobmogna badsbmegdtngn oMgdymgdom Ja3hm gadmohdhgss ,
300069 0309hHmob dbgogbgdom. gabbogmyem bogdgdo gobsgbowo, Mma ,3bm-
160 bddaMmmab bogobogom Bgbom gabbagmzal saMLIdMONL doybgszoo,
13bm 939960L 306mbo LodoMmemal bo&dss.”

bORMSbagMal Logobogom Labodsbmenmd, 2005 Byl obbogmymm M6
bogddgdn, 3300300 3MB0ENd FooIMYM, MmBgmoE MLy 0bathybgdl oddy-
demMOol. dmbadommegd mo30L0 0bognohnzom Pbs odmoyggbmlb 3memo-
80760 boMds o 3abLadmzhmb ybmyma Lodotmemal bmédgde dbabrgms
bgemdgn30em 1039890000 o 333060g00m. 24 bbgs bnhyzgonm hmad 3mg30m,
gm39mmm3ol, GmEd bdgddol obbogzobal 3meodoydo bm&dol godmygby-
d0b Logombo Bodmogdtgds o dmbodobmeng homgmol, Gmd godmygbgdol
13bmyeo Lddabhmamo 9939909006900, d3b P OdEENbML dobo dnbos-
6L0. 0dgbow, dmbadoMmeyg 39hom Gmemb sbkymgdl dobssmbol godmg-
3e930b 30m3gbdo. 0b bgenddem3zobgemdl od d6rmEgbl, mydEd 993b dgbad-
™g0emm0d, dmbmbmzmb dbakggdl abdatgos s dmybmeomb dom 439emo
0d 9e93d9b¢hob dgathm3zgod, Mg dnbssdmbolb oboagbsm d3amgdgmas. 25
dmgmgo, 0360633 dmbeddmmengd Pbws ddEZnbmL 3memndoytn beddol
d000mg000 3odmbaygbgogemo 3ysbm 9399bol Lodobmemal bm&dgon. Lodo-
mgdol dgdmbggzado, dgydemos dodobmmb dbotggdl obdaMgdal mbms-
bom, Go3, 130000300, hzgymgdMaga Bgboo dsgdhngodn. 26

39036y mdh®abob dobgz0m, Jbm J39960L LodsGmenal beokdal
30dmygbg00 gnemabbdmadl ngn3gl, Gobog begYmaMo J399bal LadoMmemal go-
dmygbgdo. Gog bodbaglb 0dslb, Mmd yabmyMo bmddol godmygbgds sbal s
030ghob, 00sdgo badsbmeob bazomba. 27 3ghdobool bnddgMom Ydogmegbo
babadotmemb 1875 Bemal 2 dobhob ghm-ghm gowobyzghnemgdadn doto-
306 0gm bomgzedo: ,,3bm 9399460L Ladabmemal godmygbgod dmbodotmenals
™30300¢096 bdgd0abmIsL dng3nm3090s. dob dgydemns Y3bm d399bal bods-
Mool godmygbgds dodnbsi 3o, GmEd 30z ghmoa dbotg 8dsb o6& dmombm-
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and interpretation of foreign law: A comparative study in private international law, Arizona journal
of international and comparative law.

23 Consorts Coucke v Mme Hoste et auters 13.01.1993 Cass. Civ, The French Diptych on Foreign
Law: An Analysis Through its Most Recent Retouching, Yearbook of Private International Law, 214.

24 M.F. Aubin v. M. H. Bonal et Société MFP 28.06.2005 Cass. civ. 1re; Société Itraco v Fenwick
shipping services Ltd 28.06.2005 Cass. com. Billarant S., 2009. The French Diptych on Foreign
Law: An Analysis Through its Most Recent Retouching, Yearbook of Private International Law:
Volume VIII, 223,224.

25 Treatment of Foreign Law - Dynamics towards Convergence? 2017. lus Comparatum - Global
Studies in Comparative Law, Volume 26, Yuko Nishitani Editor, Springer,171.

26 M.X.v Societe Universal City Studios Inc. 30.01.2007 Cass 1re civ. Billarant S., 2009. The French
Diptych on Foreign Law: An Analysis Through its Most Recent Retouching, Yearbook of Private
International Law: Volume VIII, 224.

27 Hartley T. C., 1996. Pleading and Proof of Foreign Law: The Major European Systems Compared,
The International and Comparative Law Quarterly vaw.jstor.org
39630bgem0 gmmadombobdhn i3mb dato doymomagol, ,,00 mgmengdds, Gmdmgong Y3be J3gybob
bOdOOMOML QOJHMIMNZ gohgdmgda gobobogogl, 390 dmadmggl dbobeagghs dmBohoyd ggk-
306y badstmogmdn”. godabmbos 8., 2016. Jobmymo boghmadmbobm ghdm Ladosbmagmon 33. 93.
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3b”. dbgogbo gosbyzghnemgds dogmgdymo dg3b benddghom babsdsbmemml
1889 Bgmol 30 00b306b: ,,3963069m0 Lodsbmmal gadmygbgdobomzal o6
360b Ld3dobobo, bmd mMogg dbobgd dmombmzmb gb. o goebyzghomy-

0oL 0 gL gghdabyemo Ldohmaa. 30nbindymo Bowogm Lodstmogny-
h00ghnmosdo ol bodsbmomo odmnygbgds, G™Agmbog ob obmbom b
badaMmeal dmaon 3G0bEndgdal bLooyd3zgmby 9d39dwgdokgds. 28 ggtds-
bool bodmdogmagm LadhmEgbm 3mEgdbol §293-ob godmdwnbotyg, 3sbm
bObgEAboRML Lodsb Mo b E8dh3nEwgL ndwgbs, MydogboosE ngo
bOLOTIONEMbMZOL Fbmdagmo o6 dM0b. 9dsbmob, dmbodbywmo bmédgdal
00003960000, BobadaGmEM 36 P 8 3doymaznemgl dbmenme dbotgmo
dog6h Bobrggbogmo dh3039098909000 8 P6c0d edmaygbmb nbazmdsgo-

ob bbgs Bgotrmgdoi. 930bm30L Y6 dodoGmmb dgbodedol mboldogdgdl.  2°
00009600, 39Mdobyem LdLATIMMEMMgoL 830 P3bmydo Ladabmwmal godm-
ggbg00bo o gobledmaMal goemgdyemgos mezabo bodbobykgdeogn dwoam-
dobgmoom (ex offi cio). 030 LOLETSOMEM M350 396 dgdemgol yEbm bm-
6dob 0mLOL o bol, dodnb Y3mgdsdmbogmns dmnmbmzmb dbokgmagob
obdokmg0d, obbogymegdnm dodnb my dommznl bgemdobobzmdos gemg-
30660 0bggmMdsgns. 3°

3. 09996 3mBogoo -
badotmagma, 03d9hob badbgdnm

1600 00930L, Omd bobgemdboxmmms Lodsbmegdtonzo Lobhgdgdol go-
bLb3o390900 PEbmydo bodsbmmal 330e0x30303008, MmambE ,030dhob”
3b dmagmbg ,Lbodebmmaloggh” dgodmgds dheMgowgl dbmmeo dotm-
000 boboomb.3* dgbodgmms, aobladmzgtym aokgdmgdgddo ysbmyMo bodos-
0ol dobosdbob oaagbal ghm-gthm dgdeboddow, bobadsMmenmd dbs-
0gmd ©obdoMgds gobobogmmb. 80 MMy H3060mL, dmbsdotmeng,
hmambE bgbo, ddbdHM 03300000 d(hdMgol. dh303909gdsms dm3mzgonlsy
0 d9933b900b 3rmEgbdo dobo ogdhoyMo dmeo 86 gedmMozbasl dbabgmo
0bdo6 9L domo 0bognd(Hn300 0b bbodsbmmmb mbmgbom, 32 mydgs dm-

28  gadyhgemadg b., 2000. byghmadmbabem 396dm bydstmeab dgbogomma, md. 33. 80.

29 ZIVILPROZESSORDNUNG [ZPO], CODE OF CIVIL PROCEDURE, Dec. 9, 1950, BUNDES-
GESETZBLATT [BGBI] Michalski R., 2011. Pleading and Proving Foreign Law in the Age of Plau-
sibility Pleading, 59 Buff. L. Rev. 1254.

30 Trevor C. Hartley, 1996. Pleading and Proof of Foreign Law: The Major European Systems Com-
pared, The International and Comparative Law Quarterly, Vol. 45, No. @w@/fstor.org

31 3sbm g3g99bob bodotmommo Gmad agdob bogombos - gb dbmenme bodstmegdcnzo Baginss. ymag-
039 0dob d0bga3e0, JEbmnto bodstmommo donbig badobmagnns s d6s g3agdn. Michalski R.,
2011. Pleading and Proving Foreign Law in the Age of Plausibility Pleading, 1250. 00bodgotm-
39 ©66dd 93¢hm®d, 3096 dg09Mds dmabpabs 9.6. ,d9d00390cmyM0" MIMG0El meTYEmatg-
09: ,,93bm760 Ledob g0 d6b Ladobmagnn, MowEadbsE 0l Batdmndmds babgedbonmbaeb, do-
300 Ebmymo badobmgal 96bgdIMos, 363331950 M3aembadhobom, s6alb g3agdho.” ab. godhodgds:
Pierre Mayer,1977. Droit International Prive, 149. Dolinger J., Spring 1995. Application, proof and
interpretation of foreign law: A comparative study in private international law, Arizona journal of
international and comparative law, 3.

32 936hmz03dnhob dmagnghom g3990badn (130bgm0, 33900900, bobognmotng dmbdnaomos) bonbhghgbm
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bOdaGMEL oohbos badmemmm bogyzol YR™gds s 0dbgos ghmeghmo,
3063 0603000 YGdE 3obLodmz®ogh Y3bmyto beaybdol s6LL. ddgboco,
13bm 939460L beytrdoly, ermgmb badsbmenal boznmbl, ot 33gnem Mbydy,
0309 hob b0dbgdog dboboomgol . 33

d390306009m0  3mbzgmEnd  domgEydo  3dmbogool  Loyigmgbm  dogo-
womd© doohbgzs. d3g9030600b 1987 Bemolb LoghmodmMobm ggthdm bods-
Mool dgbobgd 30bmbal dg-16 dybemol msbabda, 34 33bm 939960l beméadnl
d060306MLL dagbL Lobddammmm Moz0L0 0bozndHn30m. MBS Lodsbemsdy-
bhm 0g0dhgdnl dgdga, dbdgm 30bmbdo dbob3d 33mzs 3mddbmdnbyemds
3060060 dd, mdemal dobgzomsg, 9m gabbodmamym dgdmbggzeda, 396-
dm Jmbgdtng B300b90mOb 303006000, dbdkg90dd M35 YOS VY-
LEOYMM™B PEbmyMo badabhmemol dobssmbol bobbmeg. mydgs, dgbademme, gb
09030900 o6 3o3MEgmgl 0d dgdmb3zg3odg, MmEs JbmyMo badstmaogo
bagbmedmbobem 3mbzgbznol dogmom godmoaygbgds. 3

Jobrmyemo 30bmbdgdmmmdnm, Pbm 39960l LadaMmemal bmémds skl
badabmeab bagombo. sdohymd, dob 9cagbl babadotmenm badbabymgdcngo
doamddmgmonsb godmdwobotg (bagbhmsedmbobm ghdm Ladobmemal dg-
babgd LogobmzgmmL 3obmbol dg-3 Fbemn). Labsdsbmemm omgol Lagotm
8mmdgol ysbmydo bodobmeol dnbssdbol abowagbs, mydgs dbatggdo
06 103009903M©7g0000 JEbm Lobgmdboamlb beyédol dobssmbnb dhzniEgdal
H3060000b0300 8 OHMEd 3oM 339190 d0d98g00L odm 396 OENbgds  dabo
060, dom Y6 00006033 MAT MO BLTIM MMM 0d dnBbom. Jotmy-
o 30bmbol 3mbogns, Mmdgmdog LOLAGIMMMMLY o dbabgms mabsd-
d6OmIMO0m - EOEIYM0S MG 3oblb3dggdyem dodably s nbhghgblb dmbalb
d0gmobln, dbObOgL 93Mm3mo 3mendoymo Ladobmenal dogbgzgol.

modotm dbbgngmndy

03300

00939609 Mmdo, 39969000 Lodsbmengddnzo Lobhgdgdol gobbbgess-
0900 ybmyMo bodotmenal 330em0a30303000 bznmbdn, dgndemgds sdhotgdcgl
dbmgmme Jobhmdnm bobnsmb. sbgmo 3oblbgezgdgdn mobomsb 3ocasgh me-
30b dbndgbgemmdsl, gobbognmMgdom, 3Mdghndnmo mzambodéabno.

doamds 3mbgdmOb, Hmdgmbsg “ 3mmadm®mEnm dmgmb” Y6mgdgb. b dmogmo ysbm J39y-
Bob 30bmbdgdemmdal dobasmblb oagbol boMzgdabs s bgmmdnbabzpmdmanl m3phndndaioal dod-
6o, 990m03bg0L dbdbgms da(hgmnsgmne GabymLbdLs o dmbsdstmmoal 3gebmbagmy® 3mwbb.
The Application of Foreign Law in Civil Matters in the EU Member States and its Perspectives for
the Future, 2011. PART I, Legal Analisis, Swiss Institute of Comparative Law, Lausanne, 2011. 32.
33 Stephen L. Sass, 1981. Foreign Law in Federal Courts, 29 AM. J. COMP. L. 97, 98
13b™760 LETIO MV YEIZME T3dHobY s bddsdmeal 638309, ab tertium genus-09, gHma3s-
60 39Lodg 39H9aMM0d QaJHbY o Ladatmomb dmbab. Michalski R., 2011. Pleading and Proving
Foreign Law in the Age of Plausibility Pleading, 1211.
34 Federal Private International Law Act of 1987 Dec. b&tp://www.admin.ch/ch/d/sr/291/index.
html
35 Trevor C. Hartley,1996. Pleading and Proof of Foreign Law: The Major European Systems Com-
pared, The International and Comparative Law Quarterly, Vol. 45, 277.
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gm39em03g 89dmobodbyemo 0dgmg3s 0dob 0gdol boosoL, Gmad ysbm J39-
gbob LOdob MU, oM3zgymm mbydg, i3oddhol bodbgdog sbabosmgdl, Moy
300093 96mbgem dabhYGO9OL N3bm J39960L 306mb3YdTMd0L dndMoyem
babodmb - ,Lodobmogma”, Gmdgmog godmadhgzs ,30dhob” 09bgd0m. odsb
3500d(h30390L obog, Mmd doybge3dm odhoMgdymo mmboldngdgonbs, oy
396 096900 d©aqb0gmo Y3bmyto bmédol doboskbo, Lobodsbmenm Y-
03906emmo0l Lbagyydzmom, 3963 Labhgemal gabboemzedg obhyzol oMb

39603 dbobal B0boowmdgy @odmodobl gowobyzghomgdsl. 0gn 3oem9dy-
™09, 30306MHMML M030L0 39960L 30bMbIgdMMASL.
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RESUME

Foreign law lies at the heart of the Private International Law. After all, the true
confl ict of law cannot be resolved unless and until the content of the foreign law is
established. The article discusses issues concerning qualifi cation of the foreign law
and different viewpoints about it. The foreign law must be provided as a fact, well
known both in common law countries, as well as throughout the Continent. During
the last century this “fact” theory has lost much of its popularity in civil law countries,
while in the UK and in other common law jurisdictions it still dominates over cases,
legislation and literature discussions.

It might be thought that a comparative analysis should begin by separating those
systems which recognize foreign law as the fact from those, regarding it as the law.
Although, it may appear fundamental, this distinction is actually of only limited im-
portance, since only few countries from either camp accept the full consequences of
their offi cial position. Moreover, even if a country recognizes the foreign law as the
law, it will not necessarily treat it on a par with forum law: it is law, but the law of a
different kind. Countries in the foreign-law-as-fact camp, on the other hand, may re-
gard foreign law as the “fact of a peculiar kind”, not to be treated in the same way as
the normal fact. The result is that there might be little difference in practice between
the attitudes of the two camps towards particular issues.

NOTES:

1. Alexander Gregory S., 1975. The Application and Avoidance of Foreign
Law in the Law of Conflicts. Northwestern University Law Review
http://scholarship.law.cornell.edu/facpub/260 605,606. Stern William
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,dmBOddMmeml
003M730090M0L gotsbhngoon
bogobrmzgemmb 3mbbdhodyiz0nl
dbogmo Mgogdinab dobgzom*

03306 930¢m00bn

393300000 BgSMOAMSobm PbngzgSLngol da30em0SydEMO
dbm0S9demn 3SmagbmSa, BddaSmeal mdmSo

b 3306dm Lohyzgon: LobOdIMMEM, E8TMY300090MAS, Mrgaymtdy

dgbogogmo

bobAddM MM, 0bnznydEYM0 dmbadsbmemol admy300g0eIMAS
BOdoGIMEN3b0, 9R39dHIE0 S batnbboobo dabmedbozyemgdol Pdmezhg-
bo @otdbHndy, mdab 3obdh3nEgosE bezmbbhonhnom s babadstmem
0gnmmdgdol Pdmozhgl dndobl 1bd Bakdmaagbogl. Lobodotmenm-
LD O3e3d06g00 bohzgdnsbo 3obmbdgdemmaos bagbmbgl yddbaby
badoGmendbo LBOLEddOMEML 0gol o LBEdMEdEMgdnl bmdsl bobe-
dobmemm bobhgdobodn. babadobmemb mganhnddgns LBddmasmgdal
dbtngsb 0bbhodyzonco  adMY30090mmInls o doyggthdmgogmmonl
omddol goyndbgdo.

2017 Bgmob 3mbboopngoydo ©gnm®dol gebamgddo, Lddobmzgmmmb
3mbbhobhyzonl dggdsby mezdo dgzns dbndzbgemmazabo 33gmogmgogdn, Gma-
wgo0g Lobodobmenm bgmolynemgdaol Eodmyzngoemmonl obdhznEgdol
9dbabyMgde: onbzgbs LobadoMmemb yxemgdsdmbngmgdgonl odoagbo
bomtdgdo; onbhozool LsddmL dogbods 3B9bdgLo LALAdIOMEML dmbads-
Oomgms b3hagbol y03mgosdmbogmgds; @obobodmgdo 18gbogbo Lobods-
Mool dmbodohmmgms dobodogmytn MomEgbmos (dMobojmgd 28 dm-
LOToMENY); IEENbE dMbBddMmMEgmd dgyE3mgmmdnl 30nbgnda, Mg
0b030030myMn dmbadsbmeol ©admy30090emmonl 033bsdgbhyton ao-
03b(h0oo ; LOLYAIOMEML MgMmMabNBIENd S 03300300 o6 dgndgmgds
dmbdddOMEOL omaz0Lynemgdal boogydzgemo gobogl; 30d3d3Md 0ybho-
3000 1doeemgbio LadFML dogc dmbodobmgms @obbglgddbmasb ogezdokyg-
000 goobyz9nhnemgdal doggonl bgbon; dzom3nme 3obabodemaMs oybhoinal
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13009 LadgML dgdoagbenmby; dgdmgns dmbadsbmmgms 3mbaghgb-
300b 6060dg LOOFML 0bgOMNdZoeMEYdMgoal 3G0bEndn o Lbge.

doybgozec badabmzgmmmb 3mbbhodyznal bobsdstmem bgmmolyomg-
d0b o3do gabbmmEngmgonmo oEgdNmo 3360 gog00LY, Jobmbapgdmm-
00 bagntmgol d9damad 3ozobLamgdsl babodstmemby o dmbadsbmeal
000d™Y300090emmA0L okabhnmgdal 3ymboo.

bod6rmddo gosbagmndgdyemns Lagdobmzgemmdo dmbodotmenol sdmyzo-
090M00bmdb d3e3d0Mgo0m 3MbLbHhohIE0IG otdbhngdn, Logebmbdwgd-
o bo®398900 o agdnmn dbokggdn. dby3g, badbMmddn babdmagbogmns
dmbodobmmol  EodmY300goemmdnl  PBMYb3gmmymanl  Laghmodmbabm
bhobabHhgdn o bbgsaalbgs Batdotgonmo 93996900l godmEogmgds be-
139090m baghmadmbobm 36oghogol bobdmhgbol doBboom. Logzmbagtgb-
30m badbmdo dmoEogh dmbodotmemol edmyzngommdnl gsbdhanEgonl
dgbobgd dmbodgogdl, Gmdgmog de lege ferrenda dgmmomemgnol godm-
4969000, bdghmodmEobm LHdbIMAHYOLY o bdY39mgbm LaghmsdmMmabm
3609H030dg 0946900 o03ndbgdyo.

330m930b0b 3odmygbgonemad dobookbol 3mbzgbinydo mzobgoMogn vbo-
wodol dgmmo. 90bodbymo dgmmEmemand 3edmoygbgos Lodotmengd-
003 09dhgddo dmEgdyeo 063mmdsE0nl goboobogmndgdmao.

03560 930¢m0560

1. babodotmenm bobgdol 3mbbEHobhyYe-
bdaGMEOMN30 MrgaddqbiHdE0Y

,0ALAAdO MM bgemalyagmgdol nbbhodnzoydo wgaodhodsznal 8dgbgds
30309000 Mmymo 3OmEgLos, GoEash ol KmGdowmyhdop o babobbm-
0603000 @obbbgoggds bgmobymemgool dmeohogytho dhmgdal gandbo-
do300badb. LobOdoGMEML gmgzanhndoEns ol bad3znma abbhopyoyco
000dM7300090™d0bd o d07390dmgdemonl d¢gdedy. M3 y3gwody dbad-
36gemm306008, LALOTIOMEM™ML mgan¢hndognol 83969ds babgtdmmoazn d6m-
39009, GoEESL gdyskgos dob dogh OLOOYMYOYTO Roaby3zghnegdgonl
30dmHoboby s bagmbal 9¢gdolb bobodobmmmlb  badsbomeobodo ghmay-
900l dgbobgo“?.

bogdommzgmmb 3mbbhonpnEnab sbagmo Mgoadnal 59-9 dybemo dzox0-
M 3obodezmagl babodstmenm bgmalyanemgdal bydagdnhgol, Gmdgmms
0b0bdooE, Loabodsbmmm bgmolbyoemgds dmY300909em0s o dob
bagdabmzgemb b 3MmbLhndHYEM O Bdghmm LdLddIMMEMMYon sbmtMo-
9emg09b. 93039 dybemol dg-3 bobogmo gobbedmgMagh dobmemalozemgdal
33bbmt309eg0sl baghmm Lbadsbmenmgdal dogh, boggnzn dbazyEgdal
dng6 bogdob gobbogmgsl o gdogmazl B3gEnandgdyema babsdsMhmenm-

1 Zedelashvili D., 2017 Constitutional Reform in Georgia: another misguided quest or genuine
opportunity? http://constitutionnet.org/news/2017-constitutional-reform-georgia-another-misguid-
ed-quest-or-genuine-opportunity
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900b, doom dmbob badbgmm Ldbadahmmgonl dgddbsl boghmm babods-
Gommgdal bobRgdob gobgm. 9b Yo gdg00 3003000 s, dgbadgmms,
06 Lagnbmgdgl dgdga obzgbol. mydgs, LobsdsGmemb 3mbLhcy-
307M-bodobMmEgdMn30 LAHIHYLOL Lomsbam Mgamadgbiainabs o dabo
dbndgbgemmdnl 3093 y3trm dg@ha badasbdom3znl, banbdhgtgbms Lbgs-
olbzo LoghmodmMabm dmgmgdol gomzemabbobgds, Mmdmgdog 3o-
0093 19036™ 3bdd© 3obdatHhozgb babadscmem bgmalbynmgdal bystmb
103¢09003mbogmgdsl oo 3oLbobdagdemmdsl Lobodsbmemm odmygngd-
mmddy.

bobadabmemm bgmabynmgdol J3mgdsdmbogmgdal Bgotmb dgbebgo,
bONbHggbms LadbMgm sx3dnzol 3mbbehobhyzool 165-g dybemo, GMmdgemog
000396L, Gmd LabadoMmem bgmalynmgos LobedsbmEMmydl 9330360L 2
39600b 3mbLbhopnEoalb 159-9 dbemal dobgznm, dabmemadbazyemgdal Ho3emy-
d0dmbogmgds dogwgdneos bogmbobaod o 933m3060L LobEddMmMEMyOL
30bLhndyEoob dgbodsedabo dgddbogn HE0dbdgNgol, Gmdmgdni dom dogh

bmMngmogds 3.

2. bobOdsEMEML EOdMmY3000TMO0L
3090900l dgbobgd

bobOddMmEMbs s 0bEgznEYIEYGOo  dmbsdsdmnmal  ©Eedmy30g0-
@mdd badobmennabo, gi3gdhytn o bokolbosbo dobmedbozymgdol 1d-
030mgL0 oMmabhndy, Mmdwob gabdh3znigdei dndnbdMyg o Lodmdsazmmm
gnmmdgdol ydotzgmmgl dodobl 3bo botdmoagbogl. LabsdsGmenm
LoLEH9dodo Mgl 8bbgomo 3G0dolo s bobzgdoobn  30bmbIgdTmMdS
bagybmbgl 19dbol Ladsbmemoobo LALTIOMEM™ML 0l boadebmzgemdo
0 ddMmedbozyemgonl dodogdgemo 306l 3mbLhohE0yt J93egdol, dobo
bogddg gobobogmL odmY30g0gemds, dnyzgtdmgdgmds o 3mddghgbhnd -
do dmbodobmemgd 4.

LOLOTIMNEML  EOTMY30JOMMONL 30O gds  3obLodM3MYmN
bagobmzgemmb 3mbLhapnEzoal 59-g dgbemal dotzgema bobogmdn, GmIgmoag,
133m09b0d, dgho Logboabm3zol obghog gmangmoagm ogm3g dnbemdo
dombodobmemggdol dgbobgd, doghod Lobadommmmbmab, MmgmMy bgwmo-
by3emgdal ghm-gtho dhmbmob 3ogdomdo - 0nbg3ngdalb goyma3nl dBmaswn
badgobdom. od 3ymbom, bdobhghgbm 0gdbgdmmos badbbgm sx3Mnnbs o 3g-
bool 3mbLhndHnE3YM0 odmEoggonl godnotgds. badbémgm da3tnzal Jmb-
bhohngnob 165-g dgbemol mebobdsco:

2 Constitution of the Republic of South Africa, article 165, https://www.gov.za/sites/default/files/gcis_
document/201409/act1080f1996s.pdf
3 Constitution of Kenia, auricle 159, http://www.kenyalaw.org:8181/exist/kenyalex/actview.xqgl?actid=-

Const2010
4 dmbodotmengms dobbobdggdemmdnl bobdgdolb obogmoda, 3momoEns ,,EedMY30009090 s odd-
30630¢m9 dobmeadbogymgoobmanb”, 2014, 6, http://coalition.ge/index.php?article_id=58&clang=0
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® LOLYTIOMEMYOon OdMY3000909em0s O 9939d90060d dbmemme
30bbH0dIE0oL o JobmbIgdmmds, Mdmdgmog dom dogh godmyg-
5903 1bo 09bgL 07390 dmyoTma S ymzgmazsta dodol, y3oko-
(h9bmO0L, doggtdmgdnl 8b 3GMBdgbal gotgdyg

® 0H39Mm 306L 06 LobyEdbogym MEMRSbML o9& dgndemns hakmyzs Lobo-

dobmemmyonl 033bdz0mbodgdsdo

@ ULobgmdbogm mMasbmgdn LOZbMbIgdmm o bb3d ¢mbabdngdg-

00b Lodnogdom, abdotgosl 1bos 36930bgb o 03o3wbgb  bobe-
dobmmgdl o 18MY639mymMnbgb Labadsbmenmgdol odmyzo-
090emdsl, d09390dmgdEmmMOsl, makbgdol, bgemdobabzpmdmdsl o
99399H0obmosl

@ LoLOTdOmMEML dogh aadmEgdymo d6dobgds ob Foobyzghogmgods

1396 JOYIIMS Y3gems 3000bm30L o bdbgedbogm mMdsbmbmazal,
Gmdgmbsg ob gbgde.

396000 3mbLhodyzeol 160-g dybemo ocdbhogdl, Gmd dobmemdbozy-
g0l @obbmMEngmgdabol, bobadsbhmemm bgmddmazobgmmol 3mbLhndyg-
(30000 OO 30bMbIgdMMONm O dM 9939009006700 3MbHGMMEL 8b domomy-
090L 6g00bdogton doMal ob MmEebml dbMnab.

03560 930¢m0560

3. bagdobrmzgemb 38gbaglin babadabmemb
dmboddabhmgmgms babagbal bgbo

bogdobmzgmmb  18gbogbo  babodabmemmb  dmbsdabmemggonl  Botag-
bob 36mEgbdn ogot dmboabogmgmol Ladabmzgmmlb 36gdogbhn. dob bo-
(3300, dmbodsbmmggdal 3obEoodycgdl Ladobmzgmmml docemodgbhl
Bobagbl 0ybehoEeal Hdomemgbo Laddm. 3PBgboglbn bLobodotmenml dmbo-
dobmemggonl dghhgzol 3hmEgbdo, 0nbhogool ydocengbo bodgmb dmbobo-
™9mds mabbzgModns 39693000 3mdobool Gg3mdgboszngdmod 5, mydizd
30030¢M0M030 3mbhHgdbhob gomzamalbobgdom, dbndzbgemmzgsbos, MHmA gb
33e0gmgde  gdabbmMizngmmgl oybdhogoal ydomemgbo baddmb Lagddosbmdnl
30206b0tg00l doGomgmyMec. vdggeko dbodzbgemmzgsbo o3emgosdmbogmg-
00l 830cd(39dd 300093 303O™ dgbHndTYGL boalb 0ybhozool boddmb baddns-
bmdol Ggxnmbdotgool bogombl. 3b0d3bgernm3zabos, Mmad sanb3gbmb oybo-
300L bEdgML dogh oaby3zghnemgdgdal dowgdol Bgbgdo o, sbg3g, boddmb
6g3900L 8bhg3z0L dhmEgnde .

5 EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW (VENICE COMMISSION), CDL-
AD (2018)005, Opinion 918/2018.

6 bOZMBLAHNHYEOM B30 gdgdal dhmgdhoo dgdmmagzadgdymo boobemggdal dgozabgds, nbogmdadsgool
0030095369000 3obzomatgoal nbbhodydo (IDFI), 2017, 5.
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4. dmbodobrmmgms 39333 gmMmOd

bogobm3zgmmb 18gbogbn babodstmenmb nbognodhnzom, Mmdgmmog bbld
693090003 80080069L, Lodobmzgmmb 3mbLhohyznsdn sobabs domomgds
dmbadsbmmgms dgyE3emgemmonl 3G0bgnddyg, MoE dmdohnytaw bd dg-
030b0g0. 0bg39 d0gM0md, MM Lobddsb MM MgmMasbodsizns ob gmns3o-
3300 30 dgndgmyod 3obogl y390meE 3ebbglgdyema dmbsdsbmeol mabo-
dg0m0008b 3omoz0la3emgonl boxydzgamo.

03300

39000079070 1bo 0960b d9030L900 03dLMb V3e3d0600m, Mmd ,,bo-
badobmenm bgemalnemgdol mez do gobbmMingmgdyemo Modpgbodg dbod-
369cmm30b0 o d3mBohonho 33emaemgdal doybgoezae, Jmbbhopngoyca Mg-
03mMdd LdLOTIO MM babagndn dmnmbm3zo Eodsahgonm dmddogdsl o
dbzgenmodl. dom dmbal, 0d GHyymddgonl o dsmn dgwyagdnl gadbagnndy-
03, Gog 0menm Bemgddo domeadbozyemgoalb Lobhgdodo gobbmMEogmo.
00939, Ggnmtds dodobrmyeo 3bd ymazngmoygm 0d  3M0Bobgdolb odgmgzab-
396, Mo dgddbogmos LodFML bgemdo 3mbEgbHMMgdnma YOIl
dogo13e™g000, 3M3x3MM3de0d907m0 3OMEgEYMI00ms O 3dobyzgho-
90900L doggdal 3Gvdhn3nm, Moy mdnbobhnM 23993900 odgmggl dgbad-
gdmMOdl, 3o3emgbd 0gdmbomb bsbodobmenmdn dmgmmgbgdal gobgnmatg-
0009 o 3b0d3b9emm3060 3oaby3ghnemgdgdol dogmgdedg” .

7 3mbbAHHYENGO0 33¢0emg0900L dmgdhob dgmebgds, EMC, 2017, https://emc.org.ge/ka/products/
emc-assesses-the-work-of-the-constitutional-commission-and-the-project-of-constitutional-chang-
es-5
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GUARANTEES OF THE
INDEPENDENCE OF THE
JUDGE ACCORDING TO
THE NEW EDITION OF THE
GEORGIAN CONSTITUTION

Tamar Avaliani

Affi liated associate professor of the Caucasus
Interna onal University, PhD in Law

03560 930¢m0560
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RESUME

Institutional legitimacy of the judiciary is formally and qualitatively distinct from
the legitimacy of political branches and it is considerably more diffi cult to establish.
Judicial legitimacy is built upon the actual and perceived institutional independence
and impartiality, and more importantly, through a long process of giving reasoned
decisions, as well as, cultivating a public perception of judicial fi delity to law .

During the 2017 Constitutional Reform signifi cant amendments have been made
to the Constitution of Georgia with regard to strengthening independence of judicial
system. Despite of the positive amendments, Georgian legislation needs improve-
ments in the direction of independence of the court and individual judges. The re-
port analysis constitutional guarantees of the judge and the total judicial system, its
legislative defi ciencies and advantages. The report envisages analysis of the best
practice and successful international experience regarding independence of the ju-
diciary. The analysis is based on the following methodology - de lege ferrenda and
the international experience.

NOTES:

1. Zedelashvili D., 2017 Constitutional Reform in Georgia: another
misguidedquest or genuine opportunity?http://constitutionnet.org/
news/2017-constitutional-reform-georgia-another-misguided-quest-
or-genuine-opportunity (In English)
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2. Constitution of the Republic of South Africa, article 165, https://www.
gov.za/sites/default/fi les/gcis_document/201409/act1080f1996s.pdf
(In English)

3. Constitutionof Kenia, auricle 159, http://www.kenyalaw.org:8181/
exist/kenyalex/actview.xql?actid=Const2010 (In English)

4. The Analysis of the responsibility system of judges, 2014, 6, http://
coalition.ge/index.php?article_id=58&amp;clang=0 (In Georgian)

5. EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW
(VENICE COMMISSION), CDL-AD(2018)005, Opinion 918/2018 (In
English)

6. The Evaluation of the new constitutional amendments, Institute for
Development of Freedom of Information (IDFI), 2017, 5 (In Georgian);

7. The Evaluation of the Draft Constitutional Law, EMC, 2017, https://emc.
org.ge/ka/products/emc-assesses-the-work-of-the-constitutional-
commission-and-the-project-of-constitutional-changes-5 (In Georgian)
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boddadEdIM odby3zghnegdal
36300 o debitnemgonls
69330t gdnl 30rmdgngdgon

ot ;o Bddobmeal Y
bog-omé 3ol 1958 Bemal
306396300L dobg300

(390006 500m-bdddbmeMgoMn30 9bdeMbn)

00 dmgnd
0¢m0ob bobgemdoam 36039Sbngol dogobSo, 0ySobo

bO33006dm Logyzgon: stdahmazn, bazotm BgbMogn, y30cdHgbmdd

dgbogogmn

L,0600(M830 1300 dobbogmzal sendghbohnyma Lodyegmgdal babgs, Gm-
dgemog dmoogl o30m 3ghdme gosbyzghob dMogzembont dhmEgnMo-
b2 d6dohGOZab Bgbno Logdol gobbogmgs smootgdmo dMmEgEMos bods-
Mool bbgaabbzs bobhgdodo, Mmdgmmog og0lb dbotggdl bobsdstmenm
36mEgbdg y03mm LEMOY o 030b8bLYGOE bgmbayhgen Bgbgol Labode-
Monmmbmgolb ©oagbogmo Bgbgdolb 33960l 93000 2mog0dmol. Lbaskoo-
H60JM 3oabyz9hngngdol mganhndoznobs s nxdoogo dogmal dobodg-
0oL 30 obggbl bobgemdboggm.

3600(hMoz0 Jobhomym badobhmegdomog bobhgdado gohbwo 1994 By,
hmEs badobmzgmm dgygbhmes bog-0mM ol 3mb3gbgnol 3, mydEe dob dke-
30¢m0 Bemol gobdogemmoodn, dgbadadobo sbobgs 3960 33m3zs Lagdotmzgmml
306mbdgoemmoadn. 1997 Byl dogmgdne 0gbs ,,3960dm stdohtmazol dgbe-

1 Steven C. Bennett, Arbitration, Essential Concepts, (2002), 4.

2 J.G. Merrills, International Dispute Settlement, fourth edition, University of Sheffield, CAMBRIDGE
UNIVERSITY PRESS, 2005, 117, dom0md1¢m00 4909300 obogygmoadal bodbhmddo, baobdodh®ozgm
d9m0bbdgdnl dobostbob bodzngmmos (dgatgonmon sbagnndn), (mdogmabo 2013), 7.

3 bOJoM3gEmb dotemadgbnl aagbogmgds ,n3bmgmab basboodhmagm dowsbyzghomgdoms 3bm-
d0bo 8 9mbEMgdnb dgbobgd Loghmadmbobe 3mb3zgbinobmab doghmgdol momdedyg”, md.,3 ;mgog-
300, 1994, [d9damddo New York Convention 1958].

00 dmgoo
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bgd“ Logobrmzgmmb 3obmba, Gmdgmog 396 dobybmows LaghmsdmMabm
30b39630900b dogh ©oRgb0gm dmmbm3zbgdl. babadaMmemb jmbihbmeno
3600h®az0L dogh doggdyem 3osby3zghngmgdadyg ot sGLgOMI.. gadmdo-
bogmo gooby3ghnmgds, gmagmazamo babgmdbogm jmbhmmeal gokgdyg
bogdmo bobodotmenm 3osbyzghngmgdal ,Homemmasbn”. 30bmbo mo300 ob-
d0hEa30b 0030200mddM7L dENM3000 Y3 gdddMLaggdom, 3ogEd Loowmb-
e gdm BabBgMs. 9390 gobadnmmos bobbemal LodoMmenol obsdseymgdg-
d0b dmdMo3mgds Jhmadol oggonl a30gdhdg .
bLBmbge odogmd, 2009 Bgmb dogmgdymo 0gdbs Loadobmzgemlb 3obmbo
»0M30hHMaz0b dgbobgd”. 306mbdGmgdhnl dgdyndoggds godmabzns badotmag-
mb  30bmbdgdemmonl 93Mm3dnm bEdMMIEmdb 30Mdmbodoinabs
3600(hMoz0L  0bLEHBHYHOL  dM3YmaModagool  dYE3oMgoTmdsd 4. 30bmbal
dmgdggds 3MEgmgos Ghmamby Ladobhmzgmmdo, sbg3g Lagdobmzgmmb
03063 gdl okgm godmbebogm LoskdohEdgm dowebyzghnengdgody. ,oMdo-
hMozgol dgbobgd” Lodotmzgemb 30bmbal, Mmagmbi dmogmybo 30bmbal
dobgozom dggddbogmo bmG3ogonmo oghob ghm-ghom bmzgsiasl, LbmMgo
36m00b o 30L& gdal abzgboemo s bdghmadmemabm bogobmbdpgdemm
09h90006 dgbodsdobo Mganmogdol dgdmbobs babhdmooagbl.
doybgozac ndabs, Omd dmem 3gkhomedo bdgotmzgmmb dmozgthmdsd
06O mmdboFemgdol Lozghmdo dbndzbgmmgobo  Logebmbdwgdmm Gga3m-
0dgon aobobmbngmy, ©o3900L OMgaNTmhgdal demdhghbsdoyema dgds-
60830l dmbglitnggdal damdamgmos s Ggaammdaol boyghmdo sMbgomo
300060900 296 300093 9M0d83004Ma30eM09e0d, MdEE0 ghmzgbym Lo-
badaM MM 3MdYhHngodo dmEgeyto 3obmbol dogt adz3006m90m0 bio-
brooabhgonl gbhmnobo doamdal hodmyogmndgdd o do0dmbodagns dbgmo
bmbEngmmgde.
o3 dggbgds, 1958 byl boy-0mG3dn ©oEgdY ,13bm J39960L boskodo-
HMa3m 3ooby3zghoemgonl 3bmonbo o smbtnmgdol  dgbobgd” 3mbzgbinsl,
030 0363Moagbl LaghmadmMabm 3madghiEogmo dMoohmagol J30390mbg-
b, Gmdgmog 3dbnd3bgemmzabglns LoghmodmMabm 608bgl HESbBa]30g-
d0b bondgEMmmonbmgal s dggdbogmny, Moms bgema dgnbymb bostodnhtmasgm
300006939hnemgool 9mbtemgdsl. > 0go 0m33¢m0bbobgdl dgdoboddl, Gmdg-
™03 8dMm3000901e0d ghm3byema LdLdddMMEMMYo0l 1dbdFdOMIMMOSDY.
0030600 36b0 360L boE30Mag00m0 bmds. € 3mb3gbiEns nm3z9emabbnbgol,
md byedgdzzmgmdd Labgemdboomgodd 1bd 3bmb o dmobMymmb bo-
3600(hMO7m 3oobyzghnemgdgdn 0d g399bol dGmEgondymo Bgbgdol dg-
4 ob.: 3gobdobtgdnmo dotoma ,,0000hMaz0b dgbabgd” bogommzgmmb J0bmbal dbmgdddy. file:///C:/
Users/RGB7/Downloads/file-15122014%20(2).pdf (dmgm 3odmbdmdogmas - 27.06.2015).
5 Kenneth R. Davis. Unconventional Wisdom: a new look at articles V and VII of the convention on
the Recognition and Entorcement of Foreign Arbitral Awards. Texas internarional law journal. 46.
6 ICCA 3009563090 3630600 boghmodmmobm baddm”, ICCA-b bobgemddmaobgemm 1958 Bamal
bo-0m6 300 3006396300L 3obdobHgdedyg: 3bmdstn dmbadobmmggdnbomzol, dmokadb. &. d3yobgwmo,
0. dmbhogmady, b. bgbohodznmo, . bogzabn, dywdngdmddgn bostodohmagm Lbobodstmemb aob-

do69d00 (3330000000 bababeng, 4. 30039, 2013), 9. [9damddn ICCA, ICCA-b bobgemddmgabgemm
1958 Bemab boy-0m630b 3mb39b6300b 3obdotdgdsdy: 3bmdstn dmbodsbmemggdnbomgab].
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boosdabog, Gmdgmms boogydzgmbgl dongmgdd osbyzghogds o dbm-
mmE M6 3OmEgIO m bddombydl sbganmahgdl: dbh3oggonl Hznbmlb o
BobLO©agbn m3ndgbigonl boznmbl. 8dsLmobogg doshbns Mo dotomawn
d0odabo: LydMdnhEOgM dgmobbdgdgonl 3bmds s dEbtmgdy; Y3bmyMo be-
3600HEMd3m 3odby39hnemgdgd0l 36m0od O dmbGmgds.
o3 dggbgds bog-ombzol 3mb3gbpnoly o ghmzbymo badsbmemal
16000900 ©0dM 30009090 gdsl, 3obalb3s3qgogb bod dgdmbgggolb 7
1. oy boyg-ombzob 3mbzgbnd o dos Lodsbmomo dG9aNEatgdgb
96mbd o 03039 Logombl, od dgdmbggzedn 3mb3gbins y3ntshgbng
dogoo LA mOBg, gotMd 0d dgdmbzgzoby, MmEd doEs bdddMmamo
10360 bgemboygtgem bodocmmoml bakdmaagbl. ot 3zgnmm dgdmbsy-
390d0, LobLOdobmEMd b doymommb 3obmbdwgdrmmosdg, Mmdg-
03 obgbl 3mb3gbinol nddgmydgbioignol

2. 0 boy-0m630L 3mb3gb30s 96 3GgaEkgdl ot azgnm Lognmbl. od
dgdmbggzadon , LobodoMmEMyon odmnygbgogb Mmd300bm dogo bodo-
0o bog-0mb3ob 3mb3963000mdb gbhrmaco

3. 0y boy-0mb30b 3mb3zgb300 d0Mednt d0ym0mgol dos LadoMmam-
09. o0 dgdmbggzadn, LobodsGmeEmd NbEs godmoygbmlb dogd Lodos-
oo 3mb39630000 bgodaIM MY 03otMamgddo.

300396300 30603303900  Boobyzghoemgdeme  3bmooly o opbity-
900l Bmadm 3Mnbzndl, Gmdwmol mobobdowog, ,y3gmo bgmdgdizhgmmo
bobgemdboxm 30egdYmns, ML LadMdnhmagm gosebyzghogmgogdo dg-
LOLGNEgdMOE B39 YdYEM dogmal ddmbg s sgmabtywmb nbobo 0d
H9mohmmool 3hmEgbysemydo bomdgdol dgbododobsc, Loy dmombmag-

00 90 bOIMONHESIM 3odbY39HhNE oM 36MId S LM gdy.“ 8

00300030639, 3db3bdm3zhmmn mommggmo hgedobol dbndzbggmm-
09. 07600 mohghdbhyeado bddMdnhmogm gowobyzghogmgoal ,,36mdal
0bbhodhyho dnemobbdmdl, Gmd bobgmdbonm o3bogol mobbdmdol dmg-
dyemo babaddbhomemm sghob dogh, dobo oycoboongdzool 3otz gddo, nybo-
090 d9009390006 BoTMIMO089.“ 2 gl 300l debtngmgdal Lodsbmegdtonzn
Bobodntrmoo.

30bGEmgds 3o dbahggol 030em©gdnmadl, do¢hngo bgb goobyzghomy-
d0b 0769000 1, 3by 9b bodbogl dg@hobmaznlb dmgdggdnl yo3emgdal dnbodgdab.
badMINHEMSIM goEaby3ghoemgonl dmbabmymgdme dod3gse o dgdoamad
30bMEg0d dbmemme bgmobyoemgdnl dgbsedsdabn mbasbmgdal dogé bm-
OE30gmEg0d, Mmdgmmns 3mddghgbgoobsg ombodbymo g93gdwmgdotgds.

7 ICCA, ICCA-b bobgemddgpzobgemm 1958 Bemob bog-omb 3ol 3mb3gbianl gobdobtgdsdy: 3bmoskn
dmbodotmenggdnbomaal, 38.

8 New York Convention 1958, article Il (1)

9 30mMa0 39ME30dg, LogOMmdmbLm dGMdhHHazg0 (Ggdbgdoma dbagmada), (mdognabo, 2012), 652.

10 bogmdg 2003060dg, ,LaoMdHGIM gowaby3zghnegdal go:ngdgdabs o bystdohmozm goobyzgho-
3000 36mdobo o debmYEgdedy Nobob mgddal yhmoghmdndstmgds”, 213.

11 bogmdg 2003060dg, ,LaoMdHGIM gowaby3zghnemgdol gongdgdabs o bystdohmozm goobyzgho-
3000 36mdobo o debmYEgdedy Nobob mgddal yhmoghmdndotmgds”, 216.
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9.0. dbmemme 3bmdsl dggan bozmgos dmogsl, dogkod 9930909
dmbMYmgdol bobddntrmdsc.

Bmaoo, bog-omM ol 3mb39b300nl dobgzom, hgtdnbo ,,bLostdndhsgm
30000y39th0emgod” dmoEogh obo dbmemo ymzgem 3og3gne bogdgbmob
0003030069000 ©obadbyemo sbdahGgdel dogh domgdyem bosthdnhMmazgm go-
006943900e9090L, 960dg0 0d dydnzdmddgon badMdnhMagm MmMadsbmgdal
dog® doggdnem BasdonHhEmOM 3ddby3ghoemgdgdbsg, Omdmmgdbog dbokyg-
90dd dodobmgl 2 bagdobmzggmmb 30bmbdgdgmmadnl dobgznm, ©)d39d9-
@09 [...] bMWYz YOm0y m™Igddo bLadobmemb Gondg babal he-
930 30Mo 0d d9dmbzg3gdabs, Gmgbag gb 93 3obmbom dobsdod sl
30m30emnbbobgoygma”. 13

1. bogobmzgemmdn o Lagdobmzgemb
030690l oo godmbobagma LydbdadhMmogm
390000939h0gmgdal 3608 8 3Lk gde

»0M30hHEMdz00L dgbobgd” LaJommzgmml 30bmbol Mobsbdac, ,,Logobm3g-
mdo gddmphobogmo goobyzghnemgdgdal 36moobmsb s sgmbMmgosbmob
0039300603000 [...]1 393m9d3dmbogm BdbOdsONEME 0M3eMYds Bdd3gmMOEom
babadaGmenmgdn” 14 bogotmzgemadn gb 3Gl mdngabol S Fymonbol Lo-
0399300 LOLBTOMEMYL0. LdJobM3gMML 306 gAL Fotgm BadM(ho-
bogm 300069390 909000 083030069000 H3ENgoddmbogn MmMadbmb bo-
Jobmzgemmb 189609b0 Lobadsbmenm Bathdmooagbl.

13bmyGo LddMdnHMIFM Fooby39Mh0ggdgo0l 3bmdnbY s debMymgonl
69310t goolb bogombo 2009 Bemodpg d9bm3zobn agm, Moasb od goo-
By39(h0mgoal 3bmoo ,,baghmsedmbabm 3ghdm Lddobmenal dgbobgd” bado-
Om39mmb 3obmbom s dobLgolb 3mb3gbnom gomzamabbnbgoymo  Bgbgdom
bogdmeo. 0d Mmb dmgdgogdos bog-omtdzol 1958 bemal 3mb3gbins, Gma-
ol godmygbgdolb emganhndsins badammzgmmmb djmbs, mydiEs n8gbsgbo
babadsGmenm dogt dob gadmygbgdedg 36r939009bhn 2009 bemodyg ot sbbY-
0m000d. 2010 Bemogoob domo Gggnmoagonl bagombo ,00000HMsz0L dgbobgd”
bogdebm3zgEmb dbagmo 30bmbom gobobodmzho.

0] 039l 3oo303egom 3PB8gbagbo boabodabmemmb dtaghngol, dgdm-
by Logdgms ddbMmeNYHM YIM3emgbmodl dgowagbl Mybgmal iggMsie-
0bo 00 1303060l Logagcm BdMgbzgmm doemahgdmab dbgdnma Laghmo-
dmbobm 3mdghnymo 36dndhmozg900Lb 3oabyzghnemgdgda, mydzs of dMob
60dgb0dg 063malydo sMdoh®ozol, ICSID-0b s ICC -0l 3GdohGdz0L go-
369390006

12 New York Convention 1958, article | (2).
13 ob. bagotmzgmmb 3obmbo ,o0o0dhmazgolb dgbabgd”, dg-6 dybemob dgmbg 3ybddo.
14 ob. bagomagmmb 3obmbo ,o000dhmazg0lb dgbobgd”, 44-g dybemo.
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2. bLOdGVOHEVIM 3odby3ghnemgdal 3bmodLY
0 30bGYmgdnbmaznl dy0damdemmadnl

36mE903601mo bgbgdo

,00000G70b dgLobgd” Lagom3gmmb 3obmbal msbsbdac, baskodahEosm
300009390 gonl 36mo0bo s dmbtnmgoal gowabyzghogmgdol godmbade-
boo, dboakyd LaLATdMMEMAn Y6 BaGdEENbML LddMdapmogm gowobyzgho-
900 bomobamE EadmMbIgomo YEbo 8b dobo Lomsbdm ©EodmBAgdy-
0 dbgm0, 830 gm3g LddMdn¢HMmOgM dgmabbdgonl gwabo 86 dobo bamobopme
0dmbdgdymo sbigmo dgbhyemgdyemo Jobmym gbsdg ob od badymob bomobo-
M ©ddmbdgdymo motadobo o 00300 AddEILEHNGMIOgMO mIydgbho.

36mE90960900b gabbogmaznl hmb, dbnd3bgemmzabo babogmas dog0b go-
BLOd3MNL b nmba. bog-ome 3ol 306396300l LogomEgdEm dmmbmgboy,
6md 00903909000 30 3oebY39(H)0eg0g0mab dgaMgonm yudm ddody
306m09000 06 y3Mm dogoo 0830L abgbgdd 0d LadMdaghmogm gowobysg-
H0g 90000 36mo0bY s dPbGNEdabm3nl, HMmTgmmms 3bmds-0bMmymgdss
bmMz0gemgds 3mb3gbinal boogydggmby.

36mA0Ld o dMLMYMgdobmzgal BobboEagd ©M3ndgbhgdmab o3e3d0-
09000, 3MOLYOMAL 3mdgdadydo Lagombo. 3ghdme, boy-ombzol 3mb-
396300 LosMdnhGOZMm Boby3zghoemgonl 3bmonly o dmLEmgdabmgal,
bosGoohGogm  dgmobbdgdolyd o Roobyzghoggool ™mMoganbogngdal ob
3000 ©odmbBadgdyemo sbgmgdal bBabdmagbol nmbmgl. mMognbogmo gemgdd-
Ombymo m3ydgbho o6 deLgOMAL. 36gdIMOL dmbddgos, Mmad dgnddbsl
gmgdhembymo  LooMoohGogm  aowobyzghomgdgool ghmosbo dmboygd-
09 0008 dmgeo dbmaggmomb  dabdhodnm, basg dgbodadobo bydMdnghMmogm
0bbhohnhgdo (ODR providers - online dispute resolution providers) dgny3obgb
43990 LodMdnhMFM 3oabyzghnggoal, MHmdgemoag bddmenmms dmEgdyem
bogddgBg. 33060, LoLAddMmEMgdl dgbadggdemmds gqbgdom, dgodmb-
dmb Loskonh®mogm 3owabyzghommgdol Mgogmybdmos o, dgbododobo, 0d-
bzgemmb dob 3bMASLY O VLMY gddY. 16 2ghzgbmonm, gemgdhembymo
x3mM3dom 30bgoYmo LodMdINHMOFM Foeby3ghnengogoal 3bmds o debity-
909, dbmmmo mgmboymo dbzgemmonl bogoboe.

3. baskoahEdzm dgmabbdgonl
ddobobnomgdgemn bodbgdn

3mb3963000  dogh  ©od33000Mg09m0  Loghmedmbobe  bhoboothol
dobgz0m, gb &b bgoobdogho dgmobbdgds, Mmdemal dobgznmsy dbe-

15 New York Convention 1958, article Ill.

16 Kaufmann-Kohler,Gabrielle; Schultz Thomas, Online dispute resolution, Challenges for
contemporary Jusitce, International arbitration law library, Kluwer law international 2004, 217. do-
00090700 30mean 39ME3odab bodbmddo baghmodmtmoabm stdndhMozn (3geMgdnmo sbagnndn),
(mdogmabo, 2012), 658.
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9ol bybom, dom dmbol d6OLYOYM0 30 obobogmb dMdodhMmezds.dg-
00bbdgod dobsdmbmddogsm 3bo dgogezwgl 0d dobodydl, Gmdgmog
0330 gdgemns  bostdnhMmezgm dgmobbdgdo dobo 33d0m0n3n3dEnobm3znl.
16000 9¢0b0dbmb, M3 3Mmb3gbiE30d dBmaom 36M0biEndgoL oagbl. 3g9édmo,
h90dnbo ,,B6gbngmmdnmo dgmobbdgos” gneolbdmol LydMdndhMmogm omd-
dob bgegmdgzhyemgdadn, 86 dbotggdal dngh bgemdmbgbogmo Bgtngmgonl,
ob  (hg9a®odgool Phomoghmasgzwodo  sbabyem  LasbdodhMmogm  dgmo-
bbdgdol. 7 3obdobphgdol dbog, ,o06m000hMag0L dgbobgd” Logobmzgmmml
300mbob hababgbong dbaazbng.

bosMdnhMazgm dgmobbdgds ngde Bghogmmdnmo mbdom. dgbodgms,
030 ©3mgdol Labom dodomo bgmdgithymgdodo ogmlb domomgdyemo, ob
36L90MO9L admy30909em0 d9mabbdgdol Lobom. 030 dGdapHMz0l Lo-
Bgobl Bordmoagbl. 8

babadoGmenm dbadlb PFaelb LoskdadhMdgm d9mabbdgdsl, dogtmod Bmazgh
030 396 dLMYWYOL Mo30L doMnma 03bg3nol, Mo §abol dobo dsmogmm-
d0b bOXNd39mb. baskdahmOzM dgmabbdgdo domogmaw dgademgds honmzgo-
mb, OmEgbog 8060 3odmEgds 963 Ma0336008/dgybodedmy, 3oyt 3ss-
39600 b 9860l goggdes Gmymo. boy-0mb 3ol 3mb396300b dgbsdsdobo,
d900bbdgds domagmny, my30 030 Ydmgdgms 8b dgydmmgdgmns dobo omb-
6emgds; M3 dneobbdmal, Mmd dbabggoo o6 0ggbgdgb omddnem phmdo
0b dmEgbog bdakodohmogm dgmabbdgos badwzngmns, dogMod stdnhmazgal
3909003960mM00 9MLBEME O hadmysagmndgdeo.

dodobogsdy, 3006396300 00030¢m0bb0bgdL LdbIM®HL, Mmdemal mabab-
300003, dngd 3obmbdgdmmonm yi3bm dowommo ob 330360 LEHbLIGOHNL
03690900 960600¢3093900 3Mb3961308L. 3mb39bE0NS 9k 3ErdogmagL byendgd-
336gma Lobgemdboazmgdal doge, LoskdadhMdgm dgmabbdgonl a3mMAdLmsb
0003030069000, 63359000 3303600 dmmbm3bgonl aagbsb.

4. bdLOdSEOMEM 3GdYH3o LodMdagEdzgm
39000693900 gdnl 36mdsbe
00 3G 9oLmob o3d3d0kgo0m

»0M30hHEMdz00L dgbobgd” Lagotmzgmmb 3obmbal dgbodedaba, 33em0emg-
0900 d930000 bogobm3zgemb Lodmdomagm badbhmigbm 3mogdbdo o o-
9dsho d9d30009 36G0dd 3060 ,,babedaMNMML dMbaBaggMAS BddMdnhEd M
3396bogm3sbo o BeddonHGmIgM gowabyzghnmmgdal sembbymmgosdo”. badmdo-
magdm LBa3dOMEgLM JmEgdLob dgbodedobo betdgonm obbabmagtnmoas be-

17  New York Convention 1958, IIl djbgmo.

18 ob: A. Redfern and M. Hunter, 1999, 135; Professor Michael Pryles, Drafting Arbitration Agreements,
Citation: 15 Adel. L. Rev. 5, 1993, 5, [d9dcamddo - Professor Michael Pryles], 1993, d000mgd3mos
79019306 0bomnemadal bademadda, bostdohmozm dgmabbdgdal dnbosatbol badgngmmds (dgoatg-

300 Ladommgdhngn dsbagmado goghmb dmgyM 3obmbmaeb), (mdogmabn 2013), 8.
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badaGMEML 3ENg03dMbaggdgdn LddMInGHMOFM BaGTMYdILMSb d3d33d0-
6909 Lognmbyddy.

0 bobodobmem 3Madhngol aowozbgwozm, sGonh®maz0l Jymbom bLo-
30 damdamgmoss, 30600000 dotomoa dodamdemmosl Boto-
039696 d036OMLORNDbIBbLM ™MEMRbNBIENgdN s 3863900 - bbb o
bgemdg 3y gdgonms o dgnbododme dogmagmo mabbgonm.

o3 d99bgdo LddMOnHMSM 3osby3zghnegdol 3bmodly o dmbtyemg-
0009 3960l 0gdsby s 3owobyzghomgdal 3onddgdsl, sbodbyemo Batdm-
30039060 LddMINGHMOFM ooby39h0egonl 3mbhbmeolb gmédgol , mdgmg-
003, do0moEs, 9o dodobl gdbabyhgdnsb - godmtmoibmb LasMdohcozgm
33bbogmznl 031b600dgbhtn 360b3n3gdnl otm3zgznm gadmpobogmo gowo-
By39(H0eg00L LodobMmgdtnzn 390930l OEMaD.

39000693900 gdnl 9¢bkmgonl adsdm3mmgdgma gocgdmgdgdal ho-
dmbomzgomon 3omzamolbobgdymas ,06d0hcogol dgbobgd” Logobmggmmb
300mbol 45-9 dybemdo, Mmdgmog boy-ombzol 3mbgzgbzool dg-5 dybemal
0009b¢hnG0s, GmEo ,dbabglh dgodemgds oMo gmdzolb  goobyzghoemgdnl
36mM00LY o 30LME03dg"“ dbmenmE 30bmbom dohsdnd  gom3dealbnbg-
demo bagyyd3zmgdol oebgdmdnLb.

300006943900 gdal 36mools o 3Lk gosdy oMol mgdolb bLoogyd-
30mg00 MM 23103900 09Ma3d: ,,0Md0hEOZ0b dgbobgd” bLogoMmggmmb Jobmbal
45-9 dybeolb 3d0639m0 bdbogmn 0m30emabbobgdl Loogydzmgol, Gmzs dbe-
gl 9603900 oMol mddolb Looyyd3zgedg domomgdobs o dobo dpHznEgool
H300m0. 8dobEbgdymo dbdhg 300907 0d, Ldmobopm dbh3niEgonmmgdo-
bS O GOJHMOMN30 okydmgdgdol dnmnmgdnm dddH30Emb Jokolb mgdol
mdgmodg Logyydzemal o6bgdmos. dgmbg 39bdhoom gom3zoalbnbgdyemo
bOe3yd3emgdalb Jomomgdd O FOdMI3eMg39, LOLBTIMMEML FoeMEYdYTgodL
bobrdmoagbl. *°

0mbb0dbo300, MmMA Lobodobmeml 36 893 Ya3Emgds, osbnbzgzal be-
033d39eBg, bogdgdg sbogmo goabyzghoemgds gadmahobmb, mybosg sMdo-
hMa30L dogh 3MLBmMN Foabyzghomgdd 0gmb odm@pdbogma. ghm-ghm
bogddgdg Labadabhmmm dbdobdHgdol dobgwzom, doybgwogo 0doby, Mmd
bOYMOOHMIM FodbY3ghegmgdndb, Mmool 3bmdsl s dmbmymgodbsg
0mbm3o 3obdEbogdgmn, bammaw 36 00 339m©Y, 07 bonEsb gedmdwo-
bobgmoe 14661.50 gmamob mgbmonm dmadobybobomagnl Bosbol doggbgdal
030dh0, bOddgemaEam bobodostmmemad moz0bo 0bognsdhnznm 396 oobgs
dmbodbygm Lognmbl.“ 20

16000 9¢0b0dbmb botzggbo, Mmdgmoy 03390900 9MLYdEa dMsghogo-
3b: 360MAMgdol B dmoagbl b Badho, mad dxbhymgos gebbmMing-
™Eg00, bmmm o8dob dgdeamd goabyzghoemgds 3gddgds. sbgm Lbodyogo-

19  ob. bogobmzgmml Jobmbo ,86d0pGegab dgbobgd”, dybemo 45.

20  mo0gobob bosdgmopnm babadobmemmb bodmdogadm bogdgms oo, bagdg N4963-12, 28 mgdy-
30em0, 2013 Bgemo, ob. http://library.court.ge/judgements/4012015-01-30.pdf (dmgmb godmbdm-
d0gmno 05.07.2015).

00 dmgoo
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0dn dgdhoo dbgmydd 30630bgemn damdatgmonl 8¢agbd o bdoMo
80060b 0608007M90s. 33M0dbo 0gbgdy, ™A 42-g Fbendo odiEogn 09M3gho
honbgbrmb gabohogzmgdolb dgdmbgggzedn, sebkngmgonl dhmEgbol dghgbgdal
[ MUlALLE

5. bagobmzgemb bobsdsbmenm bobggdada
bozobrm Bgbngn  (Fgotgdoma dbsgmoda)

b03-0m630b 30639630000 om33¢m0LBNbYO0 LoskbdahmdgM dowobysg-
H0ggo0l 36mdsbe o d9embMYMgdadg ool mddob bogydzemgdo sdmdby&e-
300, 003633 0b donby 0dgmg3l basmdahMmazm gowsbyzghnemgdnbowdn bggo-
HoMo 3abbygmdngm LBdLAddOMEM®L dob 3bmModLY O 3G gd8d]g NaMNL
04gdob badyomgodl. dbgzgmmdsdas bazsbm Bgbtongo. doybgoga 0doly,
hmd dmanghmo bobgmdbogmb bobodotmem oMb, Mmd o3 3bgdob
06 dobgb dogndb gabmm gobdamngds, ol dsnbi ndemgzs m oy ,bo-
260m Bgbtngdg” domomgdom LoskoohEmdgm goabyzghoemgdalb 3bmodby
000 d0bGEgoedg oMol mddolb dgbodemgdemmool 2% bazsbm Bgbbogol o
dbgmo bgbengnbodn dogym3bgdymo 3mbitgbhyemo 0d3gModhoynemo oy bbgod
bm&3dgd0L dgbobgd 9rmnsbo dmbodGgds 36 3MbgomoL. Loghmadmbabm be-
dobmemab sbmEnsEnsd (International law association -- ILA) 2002 B9l ogemo-
do g3dd0mmym 3mbagMgbiznodg dgndndogs My3mdgboond boghmodmMabim
basGOOHEOIM 3odby39hnemgdgdal 3bmdalby o dmbtmgdal dgbobgd, bo-
(3 33630t Hgonm 0gdbd LoghmodmMabm Lozabm Bgbtoga, hmambi dodo-
9000 3600b6303g00bs s betdgdal ghmmdgmomds, mdgmgdbsg, mogznsbmo
bobndm0Esb 3edmdnbokyg, dgndemnom gedmboEbmb Loghmadmbabm bos-
600hHGO7M 3od6939h0emgdal 36mds o dbMmgds, 0y dbgmo 3bmod ©
dmbMYMgdd 3odmn6393000 EakM3935L drmEgEYMal (boghmsdmMmabm bod-
hmEgbm LBozsbm Bgbtongn) ob dMbgdoma (bLagbhmodmbobm dodhghosgnyto
bazaGm Bgbbngn) m30emLdMNL0m. 22

361gomOL LdLATIM MM 3GVIH03d LdzsGM Bgbtngmob Bnbdomdrgam-
0089 domomgdom. 3gtdme, dbsbol s6s0bxmmdomgdgmmadnl godm, bdotow
360l dgdmb3zg3gon, Mmd dbokgl bgemdg3Gnemgdnm goohboo g3oghmdtnzn do-
badabmn, dogcad 0y sbdadhmo Ggaobhtomgonmm dobadommdg ogdogbol dg-
hymd0bgdsl, od dgdmbzgzadn ak™39308 O dmbadbyemo Lazstm Bgbhogl
9606000d093908. dgLododobo, LozdMm 30gmngzoE00b gedmd3zgybgdody,
3000hEa3dd badkooh®ogm dmbabhgmmgl dodbodogmydmom Nbd dmbmbm-
3mb 0yboogmo doMobs o dob B3MIMIsagbemmosdy e gdsdmbogmo
306900L bo3MbHgHm dmboEgdgonl domomgds o dbmenmeo 8dol dgdgamd

21 aomMgo 3960330d3, Loghmsdmbabm dbdodmaoga (dgpobgdoma dbdgmadon), (mdagnabo, 2008), 435.

22 Kurkela, S. Matti, Due Process in international commercial arbitration, Hannes Snellman, Oceana
Publications Inc. 2005, 12 dom0mydnemns anmman 396E30dob badbhmddo boghmadmmobm sodnd-
69030 (dg006M900m0 8bsgmnda), (mdagmabo, 2012), 668.
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d9nd0d 0dbzgemb bozoMm dghymonbgonl godmygbgdal oyE0emgdemmMAsdy.

bozobm Bgbbngdy 03gemnkgdgh o 3bmools o dPLbGEgdedg ool
0gdab boxydzgmb Botdmaagbl, my baskonh®magm gaaby3zghoemgds bo-
dohn3030m babogml o6 dgoEagL. smonh®mog0 30emgd7e0d, dongmb abo-
0709030 o 3031dgbhnhgdnmo goobyzghomgds, bmenm LodmbngoEom
babogmo 6o dg030309L OLdYMYOE F0m0mgdOL Jobmbal bohdgdmob.
badmEH03930m babogmal dMekbgomds dbmemme 0d dgdmbzgzado baGIMs-
0390L goobyzghoemgonl Lozotm BgbEN3mMdb B0bosMdgamdsl, my stodo-
hMoz70b 939960l 30bmbdgdemmod LadmApnzonm babogmal bogogdymm-
™m00b 0030¢m0LB0bgdl. bbgs dgdmbzgzadn, o¢badbyemo gowobyzghogngdal
391939000 Logyyd3zgemo o6 dgndemgds gobgl.

BO3geOENM bLobadabmmmb dMaghozol dgbbogemal Lboxydzgmdy dgo-
dgmgoo ©ob33bal 30390900 030Lmob o 303d06g00mE, ™A bdoMo da0-
0 8930 LadMOnHMIM odbyzghogmgdal babogmmomog 3bmdsl s dmb-
yemgdsl dgybododme dowomn d06asbadhgbemlb goadm. Logotmzgmmmb
badmgogmagdm 3megdbo dmbsdabmemgl dobasboddhgbenmlb dgdindgdal dg-
bodemgdemmdsbol dbodgol. gl obol odmbojemabo, MmEaLyg Jobmbo be-
bgemdg3ymgdm me30L03emgdsdo hakggzol obodzgdsw doohbggl.

0dEo, 3obmbal Logyzdbohyznma aobdab ool dgwgasm, dogmogo Jo-
63obodhgbenm o6 dzotgds. dg9dzntgool dbmemme ,dgnbedsdme dogsgmn”
3063obod¢hgbenm 9939d09006090d. 3063sbadhgbenm dgybodedme dogagmnd
0y 00, 09030690000 3O(HIZMMNSS O YmMm39e 3mbiMghyen dgdmbzggzedn,
bogddob gatgdmgdgool gbhmmdgmngn sbogmnbdol dggas  bygds. 8dsbmab,
d9930b900b 308bg00Lom30b, dbg3gemmAsdn d00mgdd dotgobedhgbemmb od-
3060 dgnbo0ddmdd 30eMg07e 00l aMM3930L d99390m8b, Mg dgndmg-
00 30dmd0bdGgMmdgl 30630LddRHgbemmb gobbsgnmegdom domogmoa dbm-
396(h0c0ab, B00b0b ydbnd3zbgemm MmEYbmMANSb, 30emgdYmgdal otem3agznl
dmgamg 300000000 o .. 300gobodhgbeml 0030600 dgnbodedmdal” mom-
0089 dh303909509090b Batrdagbl dntn, Gmdgmoag dob dgdn®gosl nmbm-
3b.“23

basbdaGHMIM 3dobyzghoemgdnl babogmmdtng s 3doymanemgonl dgd-
mb3g30dn, Lobodobmem dodomoae dgdmdomos o babgedgztnmgom
16000900M900L OmML, doMoma Mabbal o 3hmEgbhb 396 gbgdo.

bobaddMmEM 3MJ(H030b odmadwanbokyg, dotaobodhgbemml dgdio-
6900 bb3ddLb3dbdnMd brgds. Bmazg gb séal dhmiEgbhyemo (doa: bg-
bbolb doGomao mabbob dog: 0.07%-0b o30bEgdalb bobogndn), Bmazgt 30
30406 gdyemo.

dbzgemmdneob  3odmdenbobg 0339m900, GMT dYE0EgdIMNd  30I3
96hmbgm bozobm  bgbbogol bobogmdo 306mbdgdemmdnl goaobgwgs. Jo-
bmbdo 96 Yi3bm 3mb3GghnmoE 36 3obobadmzhmlb ol doMomaopon dods-
00900, G3LYE 030 dM0Ee3L, ob boghmme sdmemgdyem 04bsb o dm-

23 ob. mo0abob bosdgopnm babsdsmmemb bydmdogmagm bogdgms dogmadob bagddg 20/3112-14

3000069g39h0gmgde, 24 mgdghzagmn, 2015 Bgmo, 3.

00 dmgoo
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39392 39bemb agdahmb 3oabyzghnggdal 3ogddgdnl 3mbaGahgma 0d
bOO3Yd3emgdal Hadmbomzgagmn, GOy Jobmbo Lozotm Bgbeogol 3bgdodo
31m0bbdmagy, dogted od bokdol vdmemgdd 63339000060 0gbgds o goyndo-
O gdgmo, Moasb bozamm BabMogal dbomzebo 3bgds ghmazoto wo-
dzo30 dgdoboddnd LaghmadmMabm s&oahEOz900L obgmo osbyzghogmg-
0900L 36mM03LY s dPbGNEY6d8g Yokl mddol dgdmbzgzgdda, mdemgdog
939960bm30L doymgogens. bagobms 9¢bodbyem Lognmbol dooygbznabago
dgbbogemo o 3GmMogmgdal goadmal gdolb dmdngds, Measb bajomggmm-
do, 03 gymbom, 3agdhnge bozdome dbatoa s bybHNd. M7 goznm3dmalbo-
bgom bbgo d394bab dogomomgdl, babadotmemb dogh g3abobodmgMs Loze-
o Bgbtogolb (ordre public) momddab bogghbomyMo go3nboins. ,bozotm
Bgbrngn Bodmoagbl yzgms bbgadboambs s baghmadmbobm mMaos-
bodognomo (extra-national community) g3mbmdogy®o, LodobmengoMogn, dm-
060, 3mmohdnho, Ggmoganyco s bmEnsmymo 11bosdgbdhyto bo-
bodatBhgdnl ghmmdgmomasl 24

03300

bodobmzggemmdn  dmem  d;mbemgmol  3obdogmmdsda  dMbgdyo
36d9dhnzobs o 39dkogn Mg3mdgbwognol dgdamd domgdyemds dbogdd
306mbds, LLATOMMEML JMbhHPMmeal LMo dbogmo Bgbn abghao: bo-
bodaGmemb dogEe baskdahEmdgM gawabyzghoemgdol bobbméal dgdmbag-
0000 hatgzol 3oMamgdo s dgbadgmgdemmds. Moy dmozeks, s¢bodbymo
dmgdggos dbatgh po3emgodl 36 shmdgsl, bgmobgms dodobmmb dMdag-
3L o 3obobogrml o3s bsbadaMhmemb dogé domomgdyeo d960d3b6900lL
30m30e0lbnbgonm .

00 ghoddg, 30bmbdgommds bozdome obggbogmns, g.0 LO30bMbAY-
m 308 dmbgbtnggdymns. 0dzgMo bobgmdbogymb, Lobodotmenm bg-
oby3emgdol o 00300 03 3306003030760 bognbol obdamgdss badomm,

O mdmgo0E 30mEgbob sdnhgds dmnodtmgonsb. baskonh&mazgm abbhody-
Hob 3m3eotndogns Gmamy Lbogdobmbdpgdmm, dbg3zg 3Godhndnmo
bogbmodmbobm gymbom, dmodoogh ©o390L MmambE J39y9bolb dogbom,
obg39 LoghmedmMabm dobdhodno.

9Y30sgdgemns dgngddbol doo gmgdhbmbyma  Jugemo, basg Lobhgds-
H08909em0 046900 g3geme badMdodh®mazgm bogds. gemgdhembymo Botdmgds
o doo Jbgemo bgemlb dgnbygmal Lagbhomm bhodhobhogob Hodmygogndgdsl,
603 9L 96 3da30hbn. dM00HM00 YRIGOM T3oEM© O3MbhHOMMEYdnsb

24 Choi S., Symposium Issue, The Interaction Between National Courts and International Tribunal,
Note, Judicial Enforcement of Arbitration Awards Under The ICSID and New York Conventions,
New York University Journal of International Law and Politics, (Fall 1995-Winter 1996), 18, domo-
09019e00 60bm godabposl badeOmddo bostrdohmozm 3oobyzghnegoal 3bmdsbs o smbtymgos-
89 30md8b o 3¢bEYEgoadg Yokalb ;gdab Loogydzmgdn bozathm Bgbtngmob dodobmgdom, ByMsd
obgmgnabo 80, o300 do¢mbodzngmab badstmenal nbbhopyho, (mdogabo, 2013), 132.
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900300 309960l 0y bbgs bd3obmbdyogmm IMM393900L 3Nmbom s bo-
bOTOOMEML AbGNESD dMBaHMSZ9d0L dLgmo oMo dmbohmEoban smot
046900 Logom.

bosmdahMgm 3doby3zghnemgdgonl genddgdol ghm-ghmo dobomswo
d089%0 8G00HGm d083OHMa3gbnmbagmnddn 8b dngghdmgdymn gosbyzgho-
909009. 03039 daMddMgMAS 3ogMdgamgoy, 3000609 0bobo o6 gobggdnob
0308000 M0l 3hmaygbnmbagngdn, 86 09690000 doyzghrdmgdemgdo o
003900 0M00(HMa30L 3obgnmotgdobmagal o6 ndMybgdgb.

OMabEMIMO0m, 30306 dnddbl Bakdmaagbl, Mmd sbdnhkmozgo Nu3dm
bdoMog godmnygbgdmmgl d0d3bglb o390d0, ondatmb dob dodoba bomds,
0 0b 81939 3obeglb LogmasEbmzhgom, dgnkyg o 306Mmm dhmangmal dgbo-
39mo 0839000 goobyzghol dggdoboddog. od yzgmenmal dobowbgzec, o3-
306090900 bobgadbogymb demogho bgds, Mams badkdahmogm nbbhodyhds
006LYYE0 3300 P80303M. bdbgrdbonm o sGdohEdg0 o6 Pbo ny-
3696 30b3nMgbpho dbotggon, abnbo baghmm boagdgl ybes gdbsabytgomeobgb.

gm39039 893mombadbymoeb odmdenbotg o Jobomymo Ggowmm-
30l 30m30eabbnbgdnm, oyEoggdgmns dgoddbol otdohtms dogoa bo-
33000303030 bhobabdo, dmbglb bLobhgdodhoyhow domo 3oaddogy-
09, hodmyaemndgl bobodobmenm 3Maghngs © 300093 JRO™M ©onbzgbml
BOZObMbIEydEM d0Bs. 03 MMbaLdngdgdal godhocgdabs s bobgrmdborml
dbotradgmal o3mbdg ondtgod dMda¢mog9d0bd©dn bomos o doma dm-
3PmabM00.

000¢m0MmacHda300:

1. ,06000Mmog0L dgbobgd” Lojdobmzgmml  30bmbo.  https://www.

matsne.gov.ge
2. 1958 - 3bmydo byobodohEozm gowobyzghomgdgdalb 3bmdnbo
0 30bMYemgonlb dgbabgd boy omb 3ol 3mbzgbioo.

00 dmgoo
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RECOGNITION AND ENFORCEMENT

OF ARBITRATION AWARD PROBLEMS OF
REGULATION IN GEORGIAN LAW AND
COMPARED OF THE

1958 NEW YORK CONVENTION

(comparative-legal analysis)

la Mokia
llia state university the degree of Master’s of Law, Lawyer

KEY WORDS: Arbitration, Public order, The advantage

RESUME

Judiciary in Georgia is overloaded by discussing civil disputes, especially dis-
putes concerning economic matters. Correspondingly, it is necessary to reach the
high level of international standards, such as establishment of the Alternative Dis-
pute Resolution - Arbitration, which is signifi cant and integral part of the economic
development. That will make a great contribution to the progress of the country.
The thesis deals with the issue of determining to what extent does the government
intervene in a court of arbitration with readrd to recognition and enforcement. The
paper defi nes problems of regulatory issues in the Georgian legislation. Thus, there
will be used comparative research method. Specifi cally, the law of Georgian on “Ar-
bitration” will be compared to the 1958 New York Convention. The main goal of the
work is to introduce the advantages of arbitration, consider key issues - public or-
der, adversarial principle and reduction of the amount of the penalty. The relevance
of the mentioned issue has been conditioned by the legislative amendments and
homogeneous approaches made by the court. There is not established common
judicial practice in Georgia, hence, it does not operate in the country.
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Steven C. Bennett, Arbitration, Essential Concepts, (2002), 4. (In

English)

2. J.G. Merrills, InternationalDispute Settlement, fourth edition,
University of Sheffi eld, CAMBRIDGE UNIVERSITY PRESS, 2005,
117. Indicated: Andguladzk. Contentvaidity of the arbitration
agreement (comparative analysis), Tbilisi, 2013. 7. (In Georgian)

3. Resolution of the Parliamentof Georgia on Accession to the
International Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, Tbilisi, February 3, 1994, [hereinafter New
York Convention 1958] (In Georgian)

4. Explanatory note on the Draft Law of Georgia on Arbitration. fi le:///C:/
Users/RGB7/Downloads/fi [e-15122014%20 (2).pdf (Last accessed -
27.06.2015). (In Georgian)

5. Kenneth R. Davis. Unconventional Wisdom: a new look at articles
V and VII of the convention on the Recognition and Entorcement
of Foreign Arbitral Awards. Texas internarional law journal. 46. (In
English)

6. International Council for Commercial Arbitration ICCA’'S Guide to
the interpretation of the 1958 New York convention: A handbook for
Judges. Translator: R. Chkuaseli, T. Morchiladze, N. sesitaishvili, D.
Xachvani. With the assistance of the Permanent Court of Arbitration
Peace Palace, (The Hague, 2013), 9. (In Georgian)

7. ICCA’S Guide to the interpretation of the 1958 New York convention:

A handbook for Judges 38. (In Georgian)

8. 1958 - Convention on the Recognition and Enforcement of Foreign
Arbitral Awards - the “New York” Convention. Article Il (1). (In English)

9. Tsersvadze G. International Arbitration, Tbilisi. 2012. 652 (In Georgian)

10. Japaridze s. Interrelations between the unnulment of the arbitral award
and the refusal of recognition and enforcement of the arbitral award.
Alternative Dispute Resolution. Yearbook, 2013. 213 (In Georgian)

11. Japaridze s. Interrelations between the unnulment of the arbitral award
and the refusal of recognition and enforcement of the arbitral award.
Alternative Dispute Resolution. Yearbook, 2013. 216 (In Georgian)

12. 1958 - Convention on the Recognition and Enforcement of Foreign
Arbitral Awards - the “New York” Convention. Article | (2). (In English)

13. Law of Georgia on Arbitration. Article 6 (2). (In Georgian)

14. Law of Georgia on Arbitration. Article 44. (In Georgian)

15. 1958 - Convention on the Recognition and Enforcement of Foreign
Arbitral Awards - the “New York” Convention. Article Ill. (In English)

16. Kaufmann-Kohler,Gabrielle; Schultz Thomas, Online dispute
resolution, Challenges for contemporaryjusitce, International
arbitration law library, Kluwer law international 2004, 217. Indicated:
Tsersvadze G. International Arbitration, Tbilisi. 2012. 658. (In Georgian)

17. 1958 - Convention on the Recognition and Enforcement of Foreign
Arbitral Awards - the “New York” Convention. Article Ill. (In English)

18. A.Redfern and M. Hunter, 1999, 135; Professor Michael Pryles,
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Drafting Arbitration Agreements, Citation: 15 Adel. L. Rev. 5, 1993, 5,
Indicated: Andguladze k. Content vaidity of the arbitration agreement
(comparative analysis), Thilisi, 2013. 8. (In Georgian)

19. Law of Georgia on Arbitration. Article 45. (In Georgian)

20. Thbilisi CourtAppeals. Chamber of Civil Cases. Case N4963-12, 28 February,
2013 year, see. http://library.court.ge/judgements/4012015-01-30.pdf
(last accessed 05.07.2015). (In Georgian)

21. Tsersvadze G. International Arbitration, Thilisi. 2012. 435. (In Georgian)

22. Kurkela, S. Matti, Due Process in international commercial arbitration,
Hannes Snellman, Oceana Publicationsinc. 2005, 12. Indicated:
Tsersvadze G. International Arbitration, Tbilisi. 2012. 435. (In Georgian)

23. Tbilisi Court of Appeals. Chamber of Civil Cases. Case Ne20/3112-14, 24
February, 2015 year, 3. (In Georgian)

24. Choi S., Symposium Issue, The Interaction Between National Courts and
International Tribunal, Note, Judicial Enforcement of Arbitration Awards
Under The ICSID and New York Conventions, New York University
Journal of International Law and Politics, (Fall 1995-Winter 1996), 18,
Indicated: Lipartia N. Grounds for refusal to recognition and enforcement
arbitration in relation to public order. Zurab Akhvlediani 80. Publisher:
David Batonishvili Institute of Laq. Thilisi, (2013). 132. (In Georgian)
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1d6o3 60309089 Y03Emgd900L dgdqbo
0030030039em0 dgbognmeab 339énl
33000, 39m0embobabogbgonl
360b3ndal o330 MY ™Md3030639em0
dgbogym®ab 0bhgmgbob aYe3geYgmR
(bdLOAdEMM 3Mb3M b goebyzgdhnengdnls
306bogmzal dogomnmdy)

939h960bg moggshn

939h9600bg moozsho
badaSmemal mdmSa, §3Sm3dnb b039SLogol 3SmazgbmSo

bo3306dm Logyzgon: 3gmombobobogta dgddgbo, ndmmyggso,
bozobrm Mggbhtn

dgbogogmo

390m0embobobogtho dgddgbobs o mo3wadnMzgmno dgbognmtal obgg-
Ogbme 3mb3y®gbpnd  dgphnowydo Lagombos, Goboy dmbdmdb obgzg ob
00dh0g, GOmd 90bodbymo LaJommzgmmb Lazmbhopyzom bobodscmenml
30bbogmgal bgobog 3o 0gm, GOLMSL 303006 gd0mdE dogmgdyemo ngm Loo-
bhgtgbm o 3m3A3ghgbdhnMo goaobyzghomgds I, m1dEe 3bs 9¢nbodbmb,
6md doybgrooge 0dnby, b 3GMOgdahngd, Mg P303d0Mgds 3gmaboboo-
bogéo dgddgbols O Mo3e3ncM39ema dgb3nmeol abhghgbms 3mbinkgbin-
ob gooby3ghol, dmgmnobag 396 0dbd dmblbogmo o ©EMYdEg shgomIG0o.

bOgobM39eMb bobodotmenmgddn goblbobognggm LBdznmbmob s 3o3dn-
9000 390630 830 d0dnbatgmol, mydgs bHodhoob 53ebagddn dggdymm
0g6s gbhmo 3mbzbghyemo bogdg, Mmdgmmog dggbgdd Mmozedncmzgema dgbe-
39060l o 3gmogmbobobogho ndmmgzabal nbhgbgbms 3mb3ycgbinsl.
bogddg benbhgtgbme 0d Zymbom, mad d0Mzgwo o dgmbyg 0bbhebEnal Labe-
dobmemmyddo 3oblbgogzgonmon goabyzghngmgdgdgdo doogmgl. dgbodsdobo

1 bagotm3zgeEmb Lagmbbhnhnzom Lobodstmemb demgbydob 2017 Bemab 17 mghmddtal goobysg-
(00gm 900 N3/4/550 bagohm3agmmb dmgdogmadg bmod 3ot badobmzgemmb datemadgbdolb Boboo-
©3dpa.
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bho@Hoab doddbod 3mbitghyemo Ldgdolb dogowomdg 3mbinmgbinal gobbogm-
30 LOLOTIMMMML 3mbiMghamo oEabyzghomgdol obdgmodoly s 3mdg-
bhodob 3mbihgduhdo.

bogombo aolb dgdgabsndo, 3gmombobobngho dgddgbol Lhobybo
16000 3936039 ©9L My 9t 0d dgdmb3zg3008g, Mmgbag bogdg dggbgds sk
dgdgbsl, 3639 039300 I(HZ0MM3Z0L S M ML sbtEgol dgbe-
Jynbyg, 0d dgdmbzgzodn, my30 dobo bgoolb LbNbsdCAEIaME, MOMENMYHOE
3060330LhHM06 3deogn bogmo dbogmdd dgbegnm®gd o dgdwga 03mmy3om
03(H306000 d 33039 EMOML 013MMg306H 0L 03 3dgH0b dodsbm 3gmogbo-
bonbogtMo adm3ngdyemgde 3Jmbom s o6 03mEbgb, MGmAd dgbogymbg
0000 gdom nym Mgaabhdobgdymo.

LOLBMEMBY EadL MG dbotol Mmomddol mebsdama nbhgtglo. gt dbo-
63gboo dgbgnmby, Gmdmabmgabsg ndhszn bogmo gobbsgymgdym mabg-
09emg00b B36dMoagbl s dgmbyg dbdatglos ndmmggado, Gmdgmdsy  ©E
3bbab bbsE3mME IGH30MMS bogmn ndmmginm.

1. bogdab gotgdmgosbo

dobobhgmg ombmgo babynmdal bgyemdgi®ymgdoly s 0dmmggal
bgemdgitnemgdol domogmo 36mool, dmdsbybgd 2016 bemal 22 bmgddgMb,
bemdbyt 96089 3B Yogmdo dnbmdagmds, GmdgmoE Jobmyemaab
by 96089 0kadsbom ssdmBagdnbs bmdotoymop. dobomdogmmdnm
dgbognmbyg dob 0boggdd maz0bo Logym&gdal, ydeogo Jmbgdal gabzotzzal
103¢0900dmb0gNgosl, dm3obybgd 2016 Bemol 22 bmgddghl dmbothgemmb be-
bggmom goomm®ds bobynmonl bgemdgztnmgds o od bgemdgzhymmgdal
bogyyd3zgemdg dmEgdymo 3déogo Jmbgds Lozotm  GMggbhedo Lagymot bo-
bgemdg onkgaabhtrns.

2016 bemob 26 bmgddghlb dm3dobybgd Lawom babmzgthgdgemo babgma bo-
bogyotrm doytmdo d3L-b obgdhmGOmsb oxmdgonmo 3hmoydanolb ¢g-
d0000300L bgemdgitnemgdal o6bgdyemo 30 Ydegonl 76000 MMl
186719639cmymx30L d0B8b0m 03MmY300 IHZ0MMS Yormon ©m3ydgbhgdol go-
dmygbgonm 300mdgs dobbogg bgnmdgdoe Mganbhdomgdywmo dmEgdyemo
1d0o30 Jmbgod (babmzbgdgemo babemn).

2017 bemolb 31 doobL dm3dobyby 3bmoogm 0gdbo odbodogg dmbabhgmal
Jmbgdol gogmdo dnmomgdobamzgol o 4ogmon m3ndgbhgdol oddowgds-gadm-
g9b9d0b g3d0m momemommonl abdddymal hagbsadn, Gobmazobog dob dogbozs
8 bemom 030L193¢mgd0L d0339md. 3obohgbdo dnmomgdyemos GMmAd dob swosaMs
00600890l hogbs o ma30 ddbadazge 3bm Batagbogm dtdgmgdsadn.

dombothgemol gobdobphgdnm 2017 Bemob 24 0063060, dodab Gmgbag 2960
300093 96 0gm gabyemo bgemdg My gdom 3om3deabbobgdyemo 15 maobo
3003Mmboggdnl 30000, bmho®oybds gobgs  LdMLOYWgdMm dEgwo, Mhm-
dgog 0030em0bbnbgds dmbabmhgmal Jmbgdol Lot gomobdogome dodi3g-
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300, d036dd bdgddmdogdm MMdbmydal hmymo hakggal godm 396 dmbyg-
beoo dobo opbymgde.

0000m3dd dm3sbybgd bathgemo 36m. dgmbyg dmdsbybgd ddb-d, Lakhgenm
06 36m o doohboy, M3 Lothgeo YLO3Yd3mM 0gm, GoEEVbYE N3Mmg30b
bgemdgibnemgds goggmtdmdgdyemo ogm 30bmbdgdemmdnl dmmbmzboms o-
(33000 & dobmznl o6 ngm 3bmodogma, Mmad dotmzgedd dm3dbybgd boymMgdol
103900 Pd6Hd3 b03mBg dmodmzs mammomy®o 3Bom. 306000086 bozotm g-
gbhedo Ggambh®adgdgmo ngm d9be3NMGIE O 3GvbsaMo bdagydzgmo ok
36Lgombeos od g30gddn 9d30L dghabobomaznl. dgboosdobaw 306000006 dMhmyd-
300 E6OmMYma 0465 dobmgdyoa, bmemm 3hmoyd3nol 0obbs o6 0gbo obs-
8009690160, 8 03mmg30L bgemdgzhyemgdobog aoyn30ws 3000, dob Jo3emgdd
3dmbgs dmgmbm3zs 03mmy300m iH30MmYmMo bogmol Ggogodsino.

dm3dobybgo haboymo ogm sbgzg bmpoboybo, GOmdgmadog aobdaMpo
6md 03mm930L bgemdgznmgds onm®mdgdymo ngm 3obmbl dgbodsdoboo,
0oaobss 030 dmgdggos Mggbhmal hobobgthms dodabm dmddgwn 36g-
83dx3300b dgboosdobog, Gmdwmoal dobgwznm, Gggbhmal hobsbgtgonl dodo-
0 dmgdggdl yhygnommonbs s bobkymmal 36gdndEns 2

939h960bg moggshn

2. 306396m0 0bbhobEoal bobsdsbmemb
3900069439006 gds d dmM(H039(300

306390 0bbEHObEnol bLobodotmenmd Labhgmo id3dogmangmy, bLobodo-
oo 3306039emgl gmzemabs, agghbm badommzgmmb 3mbbhopniool 21-9
dybeml. LabAddOMEM™MA gabdaMd, Mmd dmbabhggl dMsbphmb goyzns do-
bromongmod dmtzggema dmdsbnbob bobgemdg o baligomdnl bgemdgibyemgos
0000090900 dgbogymeal bgool godmgemgbal gokgdg, dgbododoboe, 2016 Bemal
22 bmgddghl ogonmo balynmonl bgemdgitnmgdsd 0ogo7mnd boam bab-
goomdol bgemdgzmyemgdal ogdol dmdgbdhobomgal bodgommoa dgbognmbol
db60ob bgool godmzgemgbal gotgdy. Lobgdg 36 60l dmbadhgemal 6gos dm-
3obybobom3zal dobo bobgom dmddggonl yr3emgdal dobodgdoby o gymzbogma
1d6d30 bogzmab gobbgnbgool memdsdyg, Moy Bocdmoagbl dobpmdngmmdal o
bOA3M 3ak0nggdal ydMazn bozmal babynmdol bgedgztnegonl dsmagmag
36md0b bO3dzgemb. 81939 03MMY30 BaGTMAEIbL dmmbmzbal PBMYb3geym-
030l BOdYOMgdsl s ndmmg30ol bogsabo Ybd bakdmaagbwgl 0d dotal bo-
3906 gdsl, 3063 030068 30emEgdYMgdal dgbhyemgds. bbodstmenmd doohbay,
™3 Loom Jmbgdodg bobynmonl bgemdgitnemgdal domogoE 3bmdom om-
03900 3063006090 daMdtgMA, OH30MM3, 03MMg30L0300 Mo 30bYRdm
damdotmgmoodn. db939 39099ds bmdpamoybol dogh 3oEgdnemo by smbMymgdm

0396Egmo o dob boggyd3zgmdy obygdnmo Loombhymgdm Bobhdmgds.

2 000g0bob bogogmodm babadobmmmb bodmgogmagm bagdgms dmemganal 2017 benalb 30 bmgddbob
N 2/15811-17 goobyzghogngos, 33. 4.
3 0930, 33- 15.
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3. dgmg 0bbhobinol gowabyzghoemgds s dm@n3dEns

bosdgemoom Lobodobmemm 36 Eogmabbds dnk3zgmmm 0bbhabgool o-
006943900e900L s doohbod, M, Gmd ol gokgdmgos, Mmd dgbognmgl o6
33dm3m9bod 6900 03mmyg3ol bgemdgitrnemgdol 3onddgool momdsdy, o Bo-
dma0a96L bozdotmal bgyndzgmb ndmmgzol byemdgztyemgdol ddmogdE
36md0bdmM30L, 03Mmmy30L byemdg 3G gonl domoma 3bmdnl Mmemoddg bo-
GOhgmol  003004mx30emgo0bomzal Pbd o©aNbogl g3odho 0dol momds-
89 ©m3d 03mmyg3063dd 03MEY, Mmd 3Mbhmodgbho o6 ogm ndMogn Jmbgool
dgbognmbryg, Mmd Hobobgho Loogms. sbg3g Losdgmagnm Lobodsbmenmad
0¢bodbo, Gmd do0t3zgemn nbbhobEnol goabyzghoemgdom b 0633939, ma
9L %3890 LOEIMY, s dME AMbaGAgEgl 86 gonbns 0¢badbymo 3odho
bagdme.

30gMO(hod ynhomgod goodsbzogms dobbdg, Mmd mogsew gobohngzhgdgma
39000693900 gd0maE 06nb aagbngmo ndmmgzatal 3gmombnboobngbhg-
09, 079330 Lagogmogm Lobodsbmenmd dmnhbos, GMA 03Mmg3etnl 3gmembo-
bonbnghgool agddho 396 oebmbod 3dMogn bogmoal dgbognmbal 3mb-
LHOHYBONO  PREYo3dMLOENOSL.  dwbodymo o6 ondodMs  Losdgmoinm
bbb mE™A.

bod3geaEnm LabAdoMMEM 8gYMEbm Lozotmmdal 3M0bigndby s Mg-
9bH®ob PHYPdGOM™MInLY s bobGymol 36gdndnyEnol. doohed o6 gondno-
6o, d3mMm3zgmo 0bbhobzool dbzgemmds, GmImol mobobdowog, Gggbdhtol
369013300 9MLYOMOL dbmemme bozdbm Gggbh®adn ihgabhtgdnmo
bod30em0 o3 gdol dodobm, GoEaddb domsded doohbos, M3 g o bo-
0honbgl dgnddbol Lodmgomadm d6yb30L bAHdOEYOHMISL, Moy d9ddgbl
00030069000 M9gbhEalb dmbsorgdgodnl bodwgagmdnl dgdmbdgdal hzobmU,
o3 dgndegogemo 0gbgdmeo.

B39 dENM LabedabMNMA dogmodn EIHM3s N3MMmMg30lL bgemadgitnmy-
09, M0moE 00bob bddzog dgbognmglb 3oghmdMnza adgobMs 76 000
OMOM0L 3oabos ndmmgzamoal bobabagdmmo “.

303960060

bobgdge ™Mo ghmddbgmobogeb asablb3dzgdnmo aowobyzghoemgds. bo-
bodgdotyg goobyzghomgdoms dbndgbgemmos dgbodemgdgmmons dga3obgl
todmegbodg sbdgddhoom:

0030 9bgde dgho dbndzbgemmzob bozombl, bLabbmMBY asl méa dbo-
Mol 000mgddol mobodoMo abgghgbo. gho dbobgbod mogsedntzgema dgbe-
N0y, GmImobm3zobog 3dMogzn bogmo gobLogymdgdyw mamgdymgdsl
Bo63Moaqbl o dgmbg dbakgbos 0dmmy3zdato, hmdgmdsi oo mobbab

4 000gm0bob bLaddgmaogom bobodstmenmb 2019 Bemab 15 sd6ngmal goobyzghnmgos N20/298-18.
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BObE3TME PIH30MMS bo3mo n3Mmy300.

96 m0b db6ong b3nMGIINL YRGS IR BdJobmzgEmb 3mbLo-
ool 21-9 dgbwom s 3aM0ggds, HMAMOMIE YaNm390gmyYma3nemnd bo-
39006 g00b bgemdgnbgdemmadnl bmEnogymo 3nbdns, 16 honmzagmb be-
206m Bgbengnl adhm3zgs 3otnggdo.

dgmbgl dbmog Lagoemzgmmb  bodmdomogm  3megdbol (dgdegmddo
-bbg3) 185-9 dybgmal mebobda, dgddgbal nbhgtglgdnsb godmdonbaby, 3o-
dbbgnbgdgemo 0m3mgds dgbogNmMgE M40 030 sbgme  d6ab Mgzabhbotg-
dyemo Mggbh™do, gobwo 0d d93mbggz9d0by, MmEs dgddgbds nzmes, 0mad
30dbbgobgdgmo 36 ogm d9Lo3YMMY. (963MbLAHNHIZYMS© 0gbs Mmoo
185-9 dbgmab ob beoGdodoyemo dobostbo, mdgmol 0obobdowog, ,a0dbb3o-
bgogEo 0m3zmgds dgbogymGgE, 1 030 SbgmoE dMab Mgzabhmomgdymo
bozotrm Gggbhedn”, 0d dgdmbsgzadn, Mmabyg Mggbhtal habsbgbal bo-
boomdga dghebogmos bohogako s 9b rdgho dgddgbobomzgal 3bmdogmas).

3dbbobogmzggem  dgdmbggzedn  Losdgmopom  babsdsbmenmd  dgddgbog
homzgoms 03mmg3ahng o dmEgdymmo bmtmds goszmEgms obgzg 0dmmygzol
d90mb3930093. ™3d3d 393096Omd bodhnognsl 3ol ob ogogdo, Mmd bogddy
9bg00 3900embnbabogt 03mmg3otlb o 96 NdMszn bogmol 3gmogmboboon-
bogé dgddabl.

3obom3omnlbobgdgmas ol godhogy, Gmd  dmdsbybg, G™Igmdsy mo-
momyho 3dom gobobmbingmy ydéogn bogmolb Mgaobn®oEns s 03m-
9300 10330000  O(H300mO 39¢00Mgol 0MOmb o 0dgmxgod Lobrggmo-
bbb abgbgonemgdedn. dgbododobo odadta Bnobog dob 3bgs
006300 MOHML. mydEd 3edmdnbamg ndoob, hmad dob dogloze mogz0Lymy-
d0b 0¢339m0 7 Bemal 300000, 83 80060l 3638MYEo0l boznmbo 93439393 L.

0d0Lmab b ghma bbbl Lobsdsbmemm baghmmo 96 dbzgemmdb
0d 5309 (hdg, ™3 dobmdagrmdy, MHmdgmog goazmmdgdymo ngm momgmbod
babmAdbgmol beohekoybol dogh, agm gognon, 36 ngm 3obmbdgdmmonm e-
a9b0ema bgbnom gmgasgmndgoyemo >.

dgbododoboE bozobm Gmggbh™dn ygogmodn dobmongmmdnl bogyd3zgmby
30bbmMz0gmgdma MgaobhMons, 0gm my 96d 3 gdsdmbogmo dobal Jo-
Ubobdggdemmonl og0bkgdnbmzal Logydzgemon gobbogmymo gosbyzgho-
909000000 06 033900900.

0d dgdmbggzedo my30 03mmg30L bgemdgitnmgos okhgds dogmsdn, mo-
300030639¢ dgbognmbgl, Mmdgmmoy doohbgzs b3y boadwzne dgbogym-
090, M3asb bdbynmonlb bgmmdgitnmygds domomaw doohbos mMnzy nb-
bbb bobodsbmenmd, dmybggb 0dmmyizol mobbol (76000 EmyMb)
0b00moytgds, Moy 33090Omd gbnbosmdgaqgds Lboadmdomogm 3mogdbom
30030907 o 3obdh303909% 39moembobabogMgdal ¢ 36nbindl.

939h960bg moggshn

5 bOJOM3gEmb 3obmbo ,badmdomadm aghgdol dgbebgd”, d.3-,,¢m“,3"
6 bbg a. 8;
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000gm0Mma6HOa300:

1. bodobrmzgemmb  bogmbbhopygom  Lobodotmemb  Jemgbydal
2017 Bemob 17 mdhmaddbal gosbyzghoemgds N3/4/550 bodo-
Mmzgmmb  dmdomodg bmod ©30mn  LBogobmzgmml  Jok-
odgbhnb Bobodmdwga

2. 0ooobol  bogogmogm  Lbabodobmenmlb  bodmgagmogm  bogdg-
0o 3meganol 2017 Bemol 30 bmgdddolb goobyzghogmgds N
2/15811-17

3. 000gobol bosdggmognm Lobeddbmmemml 2019 Bgmol 15 dd6o-
b 3oabyzghnemgds N20/298-18

4. bogdobmzgmmb 3obmba ,,Ladmgogmagm dghgdal dgbobgd“

. LOJoMm3gEML badmgomagm gmgdLbo

Ul

ACQUISITIVE PRESCRIPTION OF
IMMOVABLE THINGS, WITHOUT
PRIMER OWNER, GOOD FAITH OR
IGNORING RIGHTS OF PRIMER OWNER
(Review on the basis of court decisions)

Ekaterine Lapachi
PH.D. Affi liated professor of European University

KEY WORDS: Acquirer in Good Faith, Mortgage, Public registry

RESUME

Collision of primer owners’ interests and the interest of Acquirer in Good Faith is
one of the most important problem in modern civil law. This issue was also discussing
by constitutional court of Georgia. Constitutional court has made a very essential
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and important decision about this problemati¢ Des@te this, above mentioned
problem was not totally solved by constitutional court.

This research includes full analyze and review on above mentioned probl@w
(Primer owners interest vs the interest of Acquirer in Good Faith) with the perspectie
of one famous case. This case is much more interesting because fi rst instanton <
court and appeal court has solved the case totally differently. So, main aim of our
research is to analyze court position.

Main point is: The status of Acquirer in Good Faith should be used also in mortgage
or not and what kind of role does the owner has when property is registered without
his/her permission, by fraud. Acquisitive Prescription of Immovable Things, without
primer owner and defending principle of good faith fi nally will cause totally ignoring
owners’ interest,

00bg emoggoho
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