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JUDICIAL DECISIONgMAKING

IN ELECTION DISPUTES
WITHIN THE UNITED STATES
ONE JUDGE’'S EXPERIENCES

AND OBSERVATIONS

Kenneth L. Fields

Judge of the Superior Court of Arizona,
Arbitrator & Mediator,

University of Kentucky,

Doctor of Jurisprudence, University of Kentucky
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The recent avalanche of lawsuits both in the federal courts of the United States
and numerous state courts in the 2020 presidential election has focused attention
on decision making in partisan election disputes. Despite the publicity, this is not
an unusual process for the courts of the United States. The courts are called
upon annually to determine partisan political disputes. This article will discuss the
observations, experiences, and opinions of one state court trial judge in the United
States and suggest an approach to judicial decision making in politically sensitive
cases.

As may be noted by observers, the decisions by United States courts, both state
and federal, since the elections of November 3, 2020, have been consistent in their
decisions to uphold the Rule of Law and not that of political party politics. The rulings
have been consistent regardless of the political affi liation of the judges presiding
over those cases and largely accepted as well as expected by the populace within
the United States.

Interestingly over 60 court cases were fi led by the various Trump organizations
or Trump supporters in attempts to reverse the voters’ decision after the U.S.
presidential election in November 2020. Many of these cases were in courts where
the judges were subject to a re-election on a partisan ballot. Not one case was
successful. In this writer’'s opinion, this demonstrates a strong commitment by
the judges, both state and federal, to the rule of law and not rule by the strongest
political party or groups willing to use illegal means to gain political offi ce. In the two
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Pennsylvania cases cited later in this article the decisions were written by judges
selected and appointed by President Trump. Both judicial decisions were adverse
to former President Trump and not complimentary to the legal theories espoused bqj(
the Trump organization/supporters.

Prior to this recent history of decisions in the 2020 elections, legal scholars
questioned the neutrality of the judicial decision makers in these cases. A study of
election cases from 2005-2014 discussed in a short internet article by the American
Constitution Society written by Joanna Shepard and Michael 'fev&aleg
statistics that would have predicted a different result in part. The study asked whether
judges decide politically sensitive cases based upon partisan loyalties or the legal
merits of the cases as election litigation has grown dramatically sice 2000

This article noted that state courts decide 100 million cases per year while the
U.S. Supreme Court decides about 100 cases per year and that 90% of these state
judges are elected. The fi ndings from this study were:

1. Judges favor litigants from their own party in head-to-head cases.

2. Campaign fi nance exacerbates partisan behavior.

3. Judges are less likely to be partisan when they no longer need to run for

offi ce.

4. The problem of partisan decision making is arguably getting worse over time.

This writer agrees in part with the fi ndings from this study and conclusions
drawn by Professors Kang and Shepard. Specifi cally, that judges that do not have
to run in partisan elections are less likely to be partisan and that election litigation
is increasing in the United States. This concurrence is experiential and not based
upon any statistical study.

This paper is based on my observations and experiences as a trial judge presiding
over election cases in the state of Arizona. There is defi nitely political infl uence and
public pressure placed upon judges deciding election disputes depending on the
complexity of the case and signifi cance of the political position at issue.

A simplifi ed overview of the court system in the United States will assist the
reader. Courts in the United States are divided generally into: Federal Courts, State
Courts, Territorial Courts, and Tribal Courts for indigenous people. There are other
specialty courts which will not be discussed here such as the military courts of
appeal.

U.S. (Federal) Judges are appointed by the president and confi rmed by the senate
and serve for their life or until retirement. These federal judges are not subject to
re-election or re-selection after appointment. There are Federal trial courts in each
of the states and territories. Each state may have one or more U. S. districts. The
Federal Courts have jurisdiction over disputes which are governed by federal Law or
the U.S. Constitution. For example, the decision in Pennsylvania by a U. S. district

nneth L. Fields

1 PARTISAN JUSTICE: How Campaign Money Politicizes Judicial Decisionmaking in Election
Cases)

2 Stanford Law Review, THE LONG SHADOW OF BUSH v. GORE, Judicial Partisanship in
Election Cases, June 2016.
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judge regarding the case of President Trump against the secretary of the State of
Pennsylvania was in the middle district of Pennsylvania which is within the State of
Pennsylvanid.

The United States has state courts separate and independent from the federal
courts presided over by judges such as myself. A state court judge generally has
jurisdiction over all disputes arising within the State they serve.

One becomes a state court judge by many different methods. There are 50
States and over 50 methods of appointment to the state courts. Most judges in state
courts are elected in partisan elections and generally the state judge must be re-
elected periodically.

In my case, Arizona has two methods of selecting judges. We have 15 counties
and in 12 of these 15 counties the judge has to take part in contested elections
every four years and win a simple majority of the votes to continue as a judge.
The judicial candidate has to collect election campaign funds usually from attorneys
appearing before the court.

In three of these 15 countries and for the appellate courts, the judges are
appointed by the governor after selection and nomination of a citizens nominating
commission. The governor must select the Judge from this list and cannot reject
the list of nominees. This process of selection of judges is called a merit-based
selection. These merit selected judges must run for re-election in a non-contested
approval election. At least 50% of the voters in the election must approve of the
judge’s selection for another term of offi ce of four years or six years as an appellate
judge.

Others states within the United States have versions of this judicial merit selection
system. There are 16 states of 50 that use a form of merit selection/retention election
for fi lling state judges’ positions.

The U.S. Constitution leaves it to each state to determine how the time, place,
and manner of elections for Senators and Representatives to the U.S. Congress
may take plaéeSince it is the state’s determination, we have 50 different standards
making it relatively diffi cult to corrupt elections in the United States.

Additionally, each of the 50 states and the District of Columbia must select
electors for the president and vice president of United States as a part of the Electoral
College. The decision by the state as to the presidential electors is conclusive
regardless of selection method according to U.S. law.

Some examples from my service as a trial judge of cases relating to the election
process are those regarding the qualifi cation to vote, being a candidate for offi ce,
instances of misconduct at a polling place and determining the number of votes for
candidates.

For a specifi c example, assume two candidates from one offi ce receive the

3 Donald J. Trump for President, Inc, et. al v. Kathy Boockvar, et. al. cv-02078-MWB Document
202 Filed 11/21/20; see also, Donald J. Trump for President, Inc., et. al. v. Secretary Com-
monwealth of Pennsylvania, et. al., 20-3371, filed 11/27/2020, United States Court of Appeals
for the Third Circuit.

4 U.S. Constitution, Article I, Section 4.
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exact same number of votes, then there must a method or decision providing

for a winner. In the past, judges have allowed the election to be determined by
either the toss of a coin or selecting the highest card from the 52 playing cards in
a package of playing cards. The law now provides for a determination by drawing
lots.

Judges have to decide the boundaries for voting districts for elective offi ces
for both state and federal elective offi ces every %eMagdates a census
of the entire population be conducted every ten years from which each state’s
representatives in congress shall be apportioned. Based upon that census, states
may gain or lose a representative in the U.S. House of Representatives. This
mandate causes state legislatures or state re-districting commissions to reallocate
the boundaries for the voting districts for state and federal elections. Since this
re-drawing of boundary lines is highly political and subject to abuse by a dominant
political party or ethnic group, the Courts are almost always called upon to ensure
that both state and federal law has been followed in determining how votes are
counted. U. S. Constitutional law requires the process give each voter equal voting
power as much as possible in a non-discriminatory fashion.

Election cases involving re-districting are extra-ordinarily complex and require
an ability to withstand political pressure to ensure a fair and legal outcome. It is
easier to withstand the improper infl uence if you have a life appointment as a judge
and less so if you have to be elected periodically. If you are a merit selected judge,
the infl uence is greatly reduced to allow the proper decision to be made. If you must
campaign and run in a contested election to retain your judicial position, it is next to
impossible to avoid the infl uences.

Based upon my experience and training as a judge in a state system, | recommend
that one determine a set of decision-making principles early as a judge and maintain
this standard throughout your career as a judge. These would be:

1. Know and be aware of your biases while willing to select those disputes
where you know you cannot be objective and fair to all parties and remove
yourself from those cases.

2. Broaden your understanding of diverse cultures and disciplines by both

academic and experiential (hands-on) training.

Cultivate your listening and awareness skills.

4. Understand that at all times you must be guided by the appropriate legal

standards of both constitutional and legislative law.

Ask questions and seek input before making decisions.

6. Be willing to acknowledge mistakes and take corrective actions without
regard to personal feelings.

7. Have the courage of your convictions; in other words, do not avoid diffi cult
decisions and do not revisit or worry about your decisions once made.

8. Commit to apply the rule of law to your decision-making.

Kenneth L. Fields

w

U1

5 Arizona Revised Statutes 16-649.
6 The United States Constitution in Article |, Section 3.
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In summary, my recommendation to administrative judges or persons assigning
political cases to judges for decision-making is to select an experienced judge with
a background as diverse as possible and with a strong intuitive sense in evaluating
cases. The judge selected should be a person comfortable with decision making as
a process and one not likely to constantly re-evaluate decisions made.

NOTES:

1.

2.
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es).
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Cases, June 2016.
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Kenneth L. Fields

3 Donald J. Trump for President, Inc, et. al v. Kathy Boockvar, et. al. cv-02078-MWB Document
202 Filed 11/21/20; see also, Donald J. Trump for President, Inc., et. al. v. Secretary Com-
monwealth of Pennsylvania, et. al., 20-3371, filed 11/27/2020, United States Court of Appeals
for the Third Circuit.
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3ol 96hg3bg00L dmbynzol dggthmgdnem ddhoggodo.

00399000, MMIMEEI0M03g dhdhdd O JMmemnddonl menddd nbongny-
363 Pbd doMhomb sdmdbhgzmgon, MHmagmby sdmdmhgzgmms jmeng-
300b bobogmo, 9dd-b 30gdngbholy O 3039-30gBngbhnb sbaMhgzoc. d¢o-
hob db60ob bodtgdowgbhm ddMIMAY39eMd MOMO8BY Foby3zghngmgdd
badmEnmms, doybgogze 8d3-b  3obmbdgdemmdnm oEagbogmo oMhgzol
dgommobo.

60dgbndg dogowomon hHgdo Lodmbodobmem  gdddmEEogmgdosb od
bogddgg0dy, Gmdgemog gbgdmeo Lodthgzbm dMmEgblb dmoEagb bdob doggdol
193¢19003mb0gmgdsl, 0sbddEgomonlmzal jobwoahow batggbol, bdol
doggdol oRnmBg dMbgdyw oMm3agzoms dgdmbzgzgols o 3obwnwocg-
0000300 bdomd MdmEgbmdal 3abladmamal.

30b3609hnmo dogomomabmgal, bocdmznwanbmm, Gmd gbhmo o 03039

4 U.S. Constitution, Article I, Section 4.
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3mB0300bm30l Mo 3oboosdho 0mgdl dybdhow ghmbs o 0dd3g bdsl, dgbe-
00d0bodc, 1bs ngmb dgommeo 86 goabyzghomgds, mdgmog gedmozemgbl
30306323909mb. Bobbyendo, dmbodotmenggol 3jmbom Pyo3emgdodmbogmg-
0o obhg3zbgon goagbyzodom dmbghob oggdnm o6 Lomadodm 0sbgmb 52
3bh0ob ydomemgbiol sdmemgdnm. sbgmy, 3obmbo gadmgmgbobmanl nmgo-
0bbobgdl Bognolyghol >.

dmbdddbmEg90dd ymzgem sm bgemabodn ghmbgem 3bs gowobyzatmb
396400byg60b mengdgonl LEdmzhgdn MmambE dhonel, oby3g RO YMo
06hg3z0m0 3mBoEngoabmgel. dggbmgdymmo dhohgdol 3mbbhodngoolb dob-
39¢m0 dybemal, dg-3 396gdho @obbodmgtogl, hmd dmbobggmonl bogmagem-
00m dmbghd by hohebmgl dm Bgmobowdn ghmbgem®, Lonobog b
30dmoygmb 3mbamgbobmommgnemo dhahob babdmadoagbemgda. sgmbgtal be-
033d39e89g, dthohgods dgodemgds dmndmamb 8b o3ekamb batdmdaagbg-
0 8d3-b 63MImMIsagbgmmd dogmadada. gl 3oemgdemgdd 063930 ddhobg-
d0b bo30bmMmbdgogmm MMdbmgdal ob ddhotgool Goombgdal gabladmzgtal
303d0b0gdol dogh bLOdM3Ggdol Boobobogmgdsl Gonmbgddo ddhodobs o
03900960d6ho 3Mhgzbgdabomznl. €odwgbowoy, 9¢mbadbymb, babodgmahm
badgdol bgemabems gogemgdsl dogmbgo dmemanngno a¢h300m30 3odhbos
0 d06OmbobbsdeadEgame 3edmnyggbgds mdnbsbhyMo dmemodognmo
Jobhool b gmbogybo 23na30l dogh, LOLETIMMEMOL ymzgmmzgal dmy-
Bmgdgh, Mmd bdomd oMzl obbodemamabol, y8GMYb3gmymb dhodoby
000 03900960¢M7M0 306mbdgdemmdnl oE3e. 833-b 3MbLbhodhyonMo Jobmb-
d090emmds dmombmal, emd dthmgbolb dodobotgmonbsl mommgyem bdal
d0d39dLb 3gmbeogl, Godgbsog gb dgbodemgdgmmns, mobsdamoa bdab dogg-
dob dogme, dMsabagMndnbsioygmo baboo.

bOdMhg3bm 83900, GMTgmoE dmoEgegh bgmabogm goabobogngdol sbal
330L031mMgdymoE 3mddemgdbyto s dmombm3al dmobhngyto dgbmenab-
300 30d3e03900L 36odL, Lodobmemnsbo o Jobmbogho dgwganl Bb-
39emygma30bm30L. dghoo dobrHnzns 3onadama3my dMo2oblom 3d3mgbsl my
dmbodobmmg 8603610 N3000ME S bd3eMYdosd dgbodmgdgemon - oy
030 16 04b9L dMhgymo ot339uemo 3g6omEmmdnm. 0y dmbddoMomemy
30bbogngal  bogydzgmdgs  dgOhgymo, 303wabs oo  8gBeyoggos,
0omo LEME oobyzghoggdnl doggdolb dgnbymb  bggma. 0y dmbodobmengd
1600 963 dMmmL 30330600 o dMbabogmgmds dnogmb sbhgzbgoda Lodmbe-
dobmenm 3mBoinolb dgbabamhybgdmaom, momddal dgydemgdgmns gogmmgby-
00bgob ma30L Eombg3ze.

hgdl, mgmbi dhohol dmbodoMmemal, godmEomgdolbs o EMEbsdy
34hbmonm, Mg3mdgbosinsl 39693, dmbadotmemg dydomdnl dbgyemo
3960m00sb, 3owabyzghomgdol doggool 360bgndgdolb gdobledmzeoby
000 33 bbb HOL dgbothnbgdol dmbadotmegmdnl dmgmo jobagal do-
bdogmBg. gbgboo:

5 (Arizona Revised Statutes, 16-649).
6 The United States Constitution in Article |, Section 3.

Kenneth L. Fields
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. 03MEIM 8 d3bMINgEgogm mg396L 36rgn3gMgbingol dodnb, Gmzs

39969000 byhzogma sommom ol o300, badg MJ390 ozom, GMA 396
0469000 M00990hn0g00 o Lddsbmenabgon yzgemo dbocal dodobm,
00 3030emgm MJ3960 30 d¢bndbyemo d3900b gobbogmznlasb;

. 39003060mMm39m mJ3960 3mEbs bbgoobbgs Jyminmgdabs o ab-

303¢0b500b dgbobgo, MHmamM d3009donmo, sbgsg 99b3gc0dgbdhyemo
(30gh0gneo) Hbgbobggdom;

3000300690 dmLdgbobs s  oEbmdnghgdol nbobo.

300003009m, Mmd bgoobdngh MmML 3bs nbgmddmzsabgmmm Mm-
3mb 3mbbodnzoydo, dbg3g LE3ZObmbIgdwm bmtdgdom gobbo-
0360 dgbodsdabo badocmegocngzn LhabdbhHgoom;

. 3b30m dg30mbzgdn o dmodogm 0bgym®mdsgns gosbyzghogmgdol

dngg003dY;

. 0403000 3930033000 d0dtgoabs o obeydimdglgdgmo dmddgog-

0900b dmby&bgbo doboo gérdbmdgdal gom3deabbnbgdal goatgdy;
dm030009m dogms m4g396L d6Bodbdo; bbgs bohyzgoom, by dmgtocg-
000 Omym 3ooby3zgnhnmgdgdl o by aowobgwogm ob nmgm3zgom
®J3906L dog omgdyw 3oaby390H0wd908y;

300969390, ™I 0dmddgmn badsbmeab PBgbdglmdsdy ayhbm-
000 3osbyzghoemgogdal doggonl dmigbdo.

3b33060bsb, hgdo €g3magbeoEnd 8dnbobhtainye dmbodoMmenggdl
96 0d 306gdb, GMImgonE 969b0gmgd9b dmemohnnd ©390L dmbadabmeng-
900bm30b, aoabyzghnemgdol gadmiobol dodbom, dab ob, Mmd dgabhomb
30dmEomo dmbodobmeng, Mo dgndemgds dMo30emagMmzobo godmEon-
™900md O 0833000  dg3Lg00bsl demagto nbdhnogoyto dgatdbgdom. dg-
6hggmo dmbsdotmeng 3b6ws ngmb doto, Hmdgmog mo3b JMdnmbiHnmo
0360dbmdb goabyzghoemgdal dowgdal, Mmamby 3GhmEgbol bobogndo o
36 096900 doMgzoemo 3130300 3osd33bML godmpobogmo gowobyzgdho-
g0900.
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THE COURSE AND CONSEQUENCES
OF JUSTICE REFORM IN GEORGIA

Tatia Dolidze
Ph.D. in Law, European University, Associate Professor

KEYWORDS: Justice, Judge, Trust

Judicial reform in Georgia started as early as the 90s. Since then, judicial reform
has gone through numerous stages. Since the beginning of the reform until today,
improving the justice system has been one of the most relevant issues for the coun-
try.

It would not be an exaggeration to say that in 2012, with the change of govern-
ment in Georgia, Judicial reform acquired a completely new connotation. In 2012, as
well as today, the justice system was a priority for the government of that time and
for society as well. Therefore, since 2012, the Judicial reform has been practically
taken with a completely new approach, and many signifi cant, positive steps have
been taken in this directidhamely:

@® Some positive legislative changes have been made to reform the High Coun-
cil of Justice. In this case, the main goal was to free the Council from political
infl uence and to balance the excessive power concentrated in the hands of
this institutién

® The transparency of the system and the self-governing role of judges has
increased. Including the website of the High Council becoming much more
public, information about important events is posted on it, etc.

@® Judicial statistics have changed, the number of decisions in administrative
cases in favor of the state have substantially reduced. For example, in 2012,
79% of disputes were resolved in favor of the state, while already in 2015 this
fi gure was reduced to 53%;

@® There are signifi cant changes in terms of statistics of judicial proceedings the

criminal cases. The record high rate of convictions prior 2012 have halved
as of today;
An electronic case distribution system has been launched;

[
@® Some electronic services in the court have been improved to a certain extent;

1 Official Website of the Supreme Court of Georgia: https://court.ge/geo_court-reform.
2 Transparency International Georgia, The State of the Judiciary, 2016, pp. 5-7.
3 Official website of the High Council of Justice: http://hcoj.gov.ge/?1=2.
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@ Selection of judges has become a relatively public process. For example, the
selection of Supreme Court judges was practically broadcasted live. Obvi-
ously the results turned out to be quite mixed for many people, but this was
the fi rst precedent of public selection in Georgia4.

Nevertheless, the issue of judicial independence remains a fundamental prob-
lem. We must remember that when we talk about the independence of the judiciary,
we are talking about its independence not only from external factors, but also from
internal infl uences. The High Council of Justice is one of the most problematic bod-
ies in this regard. It was clear and expressed in a number of conclusions by inter-
national organizations that during the election of the head of the Council in 2015
the decision was made mostly according to personal preferences than the law. As
a result, this clearly means that the court still has internal infl uences that call its in-
dependence into question. This is why there are still questions about the courts' im-
partiality, independence and possible corruption risks concerning high-profi le cases.

One of the dubious circumstances is the massive statistics on the use of con-
viction. More than 90% of the convictions requested by the prosecution have been
unconditionally upheld by the court, which clearly raises the suspicion that the court
is still under the infl uence from the prosecution bodies.

No less of a problem is the issue of communication among witnesses called to
court. It is a well-known fact that for the credibility of a witness testimony, it is import-
ant for the witnesses not to have communication with each other. Unfortunately, this
is often impossible to achieve, and in practice there are many cases when people
summoned to court talk to each other in the corridor or in the court yard.

The transparency of the sessions is also somewhat problematic. There are cas-
es when the interested individuals are not allowed to attend the sessions, because
the meeting rooms often don’t have enough space for all of them, which cast a
shadow over the transparency of the meetings. With the technical solutions we have
nowadays, we think it would be appropriate for the court to provide broadcasts of
public hearings in large halls, and thus solve this problem.

The conclusions of international organizations have repeatedly mentioned the
bias when discussing political cases. The same conclusions indicate particular cas-
es where offi cials attempted to pressure the court.

In addition to the above-listed ones, one of the main problems is the lack of ef-
fective judicature in the country. Within the present study, we interviewed about one
hundred business operators, most of whom apparently prefer to avoid solving legal
issues through the courts because they know that this process will be time-consum-
ing and will require irrational expenses. Ultimately, such a tendency is extremely
dangerous, as it will inevitably lead to the disintegration of state institutions and
solving the legal problems according to the so-called “thief in law“ methods.

Another substantial problem is that any judicial proceeding can take a very long
time. Decisions on some cases are reached so late that the party no longer has a le-

4 Transparency International Georgia, The State of the Judiciary, 2016, pp. 8-10.
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gal interest in getting the result. There are still such cases in my proceedings, for &%-
anuﬂe,aheaﬂngintherurtoprpeaBsﬁHlhasnotbeenschedMedfortheappeJT
fi led in spring of 2019. In another case, the party has been waiting for the decision of
the district court for 2 years. In order to economically develop the country, to attract
investments - a safe, comfortable business environment must be created in the
country, which is simply unthinkable without effi cient, timely, realistic and objective
judiciary. It seems as if the whole reform is completely focused on independence of
the Judiciary and we have forgotten about effectiveness of this institution, the issues
of its management.

One of the reasons the Judiciary works with such delays is the system overload.
Today, the judiciary is overloaded with the accumulated cases, which clearly hin-
ders processing of the cases. A big problem is that the microfi nance organizations
and various fi nancial institutions have fi led numerous appeals. For example, during
the pandemic, the issue of e-registration has become even more critical as microfi -
nance organizations have fi led hundreds of cases electronically, which added to the
pressure on the already overcrowded judiciary.

A big problem is acquiring information from the court. For example, the court
hotline often does not answer incoming calls at all. In case they answer, the center
will redirect you to the offi ce of the relevant judge where, to put it mildly, you should
be very lucky to be answered. In the regions, district courts use electronic services
less, which makes the work process much more hindered.

We need to remember that the judiciary is a service that the state offers to peo-
ple and, like any service, it requires rational management. There should be a funda-
mental change in the system management style itself, if internal resources are not
enough for this, there could be used a so-called outsource service to diagnose the
problem and solve it. A number of large ministries in Georgia have already applied
a similar solution.

Although virtually there is no conference, event or gathering where |, personally,
haven’t addressed this, unfortunately nothing changes from year to year. The sys-
tem is still distanced from higher education. In fact, in my opinion, judicial reform
begins not with the judiciary or the High Council of Justice, but with legal education.
It is necessary for the judiciary to be closer to the university education and primarily
the style of court internship should be changed. Nothing has changed in this regard
over the years. The internship is very formalized, the internship of students is mainly
limited to doing very technical work and is less focused on acquiring practical skills.
To make an internship effective in the court, it's better to accept a relatively small
number of students for the internship, but to make their practice more productive,
namely:

@ First of all, we should defi ne the competencies, knowledge and skills that the

student should acquire as the result of an internship;

® We need to write down the methodology by which a student should acquire

the specifi c skills;

@® The internship process should be established within a specifi c time frame;
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@® There should be a system and / or method that will assess whether the stu-
dent has gotten through the internship process, whether they have received
the knowledge that was planned within the internship;

@® The internship period of the students should be counted as a working expe-
rience.

For educational purposes, it is recommended to create a unifi ed electronic da-
tabase of court decisions of lower courts. On the one hand this will increase public
confi dence and on the other hand it will help the next generation to refer to, use,
learn from the court decisions.

And fi nally, we should know that there is no issue more important than the judi-
cial reform, on which the democracy, economic development, order and well-being
of the country depends.

Tatia Dolidze
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do6oedbozymgonl dhgambdab
dodnbotmgmos o 390093900
bogobrmzgemmdo

00000 OMNdY

badseSmemal mdmSo,
93Sm3ab Labdgem™m ¥6039SL0gn, sbmaSgdyma 3SmagbmSan

boggobdm bohyzgdn: bobadobmenm, dmbodsbmenyg, bromds

babadabhmmm Mgnm®ds bogobmzgmmdn, 296 3owgg 90-00b Bemgddo
o0bym. dsb dgbrg LdbAFIMMMM GHJRMEOTNT 3MVIMMO gHadn gondMs. tMg-
03m&3dob dbgg000000 mgdog dobmeadbszgemgonl bobhgdolb goydrmoglg-
39 gbo ghmo y39emabg odhyemmydo bognmboo J3gysbodo.
3000d9(h 9090 36 096908 ™7 30hy300 MMA3 Logobmzgemmdn 2012 by,
bgemalbyozemgdol 3300 gdsbmab ghmo, bobsdsbmem Mgummdsd LMmy-
0o dbdgmo gmagho dgodobs. 2012 bgmb, 0bg3g GmambE mgl, do-
odbogegool bobhgds Botdmoagbos dodnbogmmo bgmmolbyoegdals
©d LOdMROEMYoNl domModghom. ddohmd, 2012 BgmoEsb 3MdJhHngymao
bGP0 sbogmo dgdotmgonm goghdgmmo Lobodobhmmm GgRM&Hdd ©
00 d0dommymgonm 6oyt dbnd3zbgemmazaba, d3mdaghonmo bodozo ngbs goge-
©adymo’. 390dm:
@ 390339990 Y0000 B3ObMbIEYdTIM 33¢0gmgdgdn ngbs gobbm-
0309900 03bdHoEnol baddmb Gymtddotgdobmgnl. 93 dgdmbgg-
3000 doGomo© dndobl Babdmoagbos ngbhoEgnal Lodgmb dmgmado-

39600 3039690000300 3omd30L7993¢mg0s d 83 0bLhnGHHEnol bgemda
003dmygHogmo 3oodghgdyemo dogmsnnmgonl odomsblgos. 2
@ 3000000 bobhgdolb 3oddz0cm33eMOd O dMLbAssGIMEgmd M300ddo-
Om39mmo0l hmo. dom dmbolb 0bhogool 3dowengbo boogmb 39-
0-3396000 3obgd 3ognmgdom Yubm Lozobm, dobdg beogds dbodzby-
mm30b0 mboldngdgdol dgbobgd nbyymGdszoal gobmoglbgos s o.d. 3
® 0903300 LALAASOMEM bHdHOLEHNZS, 9cdnbobhMoiEnymm bogdggody
1 bogdotmggemmb 3PBgbogbo Lobdosbmemlb maognemymo 390 339Mo: https://court.ge/geo
court-reform
2 boghmadmmabm gadgzncmzammds bagobmaggem, babodobomem bobhgdob damdstmgds,2016,
3 23[)3)073.00[) 1300emgbo bLadgMb Mma30EndmYM0 390-3396©0: http://hcoj.gov.ge/?1=2
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36bgo0moE dgdgnto Bdbgedbormb LobaMagommE d0mgdye 3o-
006939(h0eg00m0 MdmEgbmds. ddgemomsw, 2012 bgmb Lobgemdbo-
030l LAOLIGFIOMME 3OEdbYPS P830md 79%, bmenm 3339 2015 Byl
9L doh39b9dgemn 53% dgdzntgonoy;
® 0600d3bg0mm30b0 (33em0emgdgdns Lobbemol Lodsbmemal Laddgmo go-
bbogmgal bihohobhngob Gogmdon. 2012 bemadg 3ododhynbgdgem gobo-
Agbmo Mgzmb o domogma dohzgbgdgemo mgol dpgamdsdgmonm
30bobgzhgdyo;
0dmdgdgo bogdgms gdbabagmgonl gemgddhemmbyemo bobhgd;
300 3391mbogma onbzgbo Lobodobmemmadn Fom3gnmo  gwgddhom-
byemo bghgabgdo;

@ Jdmbodobhmgmgms  dghhg3zd  obe dgadgdnm  Lozsbm  3hmigLo.
dogd0m0ma© N89b09L0 LOLATIMMEML dmbadaMmemggdal dghhgze
36gh0gnmo d00ednd gmghdo gosnEgdmd. 3boons 3993900
09360000300 BO3TIME ¥EIVIMMNZIIMM33b0 ddMAbs dogtsd gl ngm
bozobm dghhggzal doMzgemo 3693909600 bodobmzgemmdn.  *

doybgogac 8dobs, 33eme3 dodgym 3hmdgmgdae Mhgds babodstmenmb
000d™y300090emmd0b bogombo. Pbd 330blmzggl MHmad Mmogbsg 3boydkm-
00 LOLBTOIMEML EOTMY300g0EMO3BY, dF LOOIMNS bBbOddMmEML -
dm73300090emm00dg 060 dbmmm 3oty a30dhmEOgdnbegsb, d0sdgo doos o-
30m9b69000b0306. 8d dbMn3z 0ybhoEnab Ydogmengbn baddm gbhm ghmo y39emady
36mMOmgdnho mmasbms. 2015 Bgamb boddmb bgemddmgobgemal obhgzobol
39emUbobs 0gm o b dM¥ghhmo LaghmadmMabm mMadbodagnal 030360d0
000309botd Mmad goobyzghnemgds doowgdmes JR3dm oMo 3obbymdg-
000 300069 30bmbom. dggae 3bond b bodbogh 0dolb Mma Lobsdsbmenm-
do 296 300093 960l nbgmo dos gogemgbgdo Gmdgmoy 9339390 9ygbgdl dob
00dM7300090mo0l. LBmMg ddohmd, ©mgdg Ghgods Jombzol bodbgoon
3obdoytgdnemo 1ogdggool gobbogmzolol Lobodobmenmlb doyzgthdmgdemm-
d0b, odMmY300090emM0OdLd O d9LadeM 3MENNREN0L M0b3gdmab a3d3d0-
69000).

960 g9bhm bogdzm goMgdmgodl B3dOMaEIbL 9t 33900L Mbabdngdoms
30dmyggbgonl dsboyMo LEHdHELAHNZS. 0Mdg©gdal dboGolb dogéh Tnodegma-
0o dmmbmzgbogmo 9339000 mbabdngdems 90% dgho P3ocmdme
060l 3d04m3nemgoemo LBabodobmenmlb dbboasb, oy 3bood dogol
933L dobdgco G™A bobodotmmenm 333 3MMINGOOHYOOL MEORbMMS gogmg-
6ol 9933 o0,

363b336Mg0 00 3OhmMIggdos, bobodotmenmdo godmdabgdyema dmbdg-
9000 3337603030006 Logombo. bagmzgmmome 3bmongmo 3ogdhod md dmb -
dob Hggbgdol LobMmOnbmgal, 3b0d3bgemmaobod dmbdggdlh ot Jmbogm
160009H0MIs ghmdabgmmab. Ladbgbotme 8dol dowbgzs bdot dgdmbzgaze-
do d97dgg0gemns o 3MdgHn3ddo dbogmam d9ba3gosm dgdmbgggze hmwg-

4 bOgOMMMbM gadd306m30mmds badotmzgmm, bobodobmenm babhgdob dpamdatmgds,2016,
33. 8-10.
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bog LabAddMMEMAn E03MYOY 30690L, IMIRBLY 0y LbadsbmeEmb
90mdo 0930 96mMI3b9MmMb YO maghmmos.

bobogmmdtng 3OMIgdos LbEmdsmd Lozsbmmos. sbol dgdmbzgzgdo
OmEgbdg anbhghgbgdnm 300gol o6 gdemgzsm bodyemgos ©oglbehmb
bboomdgdl. Logdg 0dodod Gmd bbEMddmd EOMSdgon bdoé dgdmbzggoe-
do g3gems d0bhghgbgdnem 306golb 396 ohgsl, badmemmm 20ddo hthogmo
0003900 LbEMAsmd BoFIOMMASL. PMY30bgma Hgdbodnda dgbademgdemm-
09000 306™090d0n, 3030dOMOm 96 096700 PO0gm bozsbm Lbpmdgonl He-
BbgmoEne bbsdsbmenmad PByhbsgmymlb o ahdsdgodo Mo dmbbbogs
00 36MOgMgdab.

BOgEOMOAMENLM MERdbnBIENg00L AL33bg0d0 dMVvghmbgmm ndbs oxmbad-
byemo dmgmagnBotgdnem Logdgms gobbogmznl hgbwgbzon®mobs. 9de3g ob-
3369000 o0304b06YONMNS (39¢0 3990 RdJHgo0 MMEaLyE Mbadwgomdal
306ms dbb0sb danmn dJmbs 8g6memal d3gmmdsl babsdsmmemmdy.

09dmm dmbadbymo 3GmMIgdgdol obwo, ghm ghmo dobgymo dbOm-
demgdod 90399dbhutM0 dobmendbozgemgdal o6 dMbgomds J399obodn. bobodg-
dobrg 33em930L Rabamgddo H3gblb dogh gadmzombyem 0gbd dbddg 60BbgL
™m396mdhmto, Gmdgmms oo bobogmo 8d2m00b50L Mma30 ddstomb be-
badabmmb gdom LddabMMEgdMnzgn 30MOgdgool dmaze6mgodl MoEasb
03006 Gm3 gb 3G mEgLo hmdo gonbgemgdd s dmybgzm dMdMENMbawy-

Mo bokzgdal gomgds. bodmemmm 20ddo, sbgmo Hgbgbznd NOmbgbow bo-
dodno, Goadb 0b o730 dmoE dng30g30blb  babgemdbogm abbdhydhoEngdal
393000 o BBdOMEgOM030 d30rMmOeMgdgdnl 9.6. Jytymm dgmmgdnm
30003600Lmab.

1009b0 30Mmogngdss nbog, Mmd bgdabdogho bobsdsbmem o3s do-
00b oo bobo 069gmgds hmdn. Gogmagymm bogdggodg goabyzghomy-

00 03900 030960 330806 GMA dbotgl sgot gadhbod Ladabmegdngo
0bhgéagbo doogmb dggan. hgdl Botrdmgdedn mgdg otol sbobghma
dbgmo bagdg, dogomomoE, 2019 bemal godoxbymdg dgdhobogm boddgeme-
3om bohozoMdy Mdgeg o6 hHobodbyms bosdgmogom babsdsbmenmadn
bboomds. ghm ghm Logdgdg 30 dbotg 2 Bgemns gEmMEgds Mvombyma Labe-
dommmmb 3oobyzghnemgdsl. 939960l g93mbmdngnho gobzomabgdal, nb-
39bh030g00L dmBdo30bom30b J3990bodo ybs dgngddbsl d0Bbgbobomazaly
103 mbm, 3mdgmbbhymo gohgdm, Mmdwal sebgdmMos JoMemme bo-
6dmya9bgmns g039ddhno, hmyma, MHgomabhycdo o mongddhno do-
O0dbozmgdol gahgdg.nddbgds dmsogdoogmgds momgmb, dmemnsbs
0gnmmds LOYWOE 300l oEoMmYmo bdbedscmemL EodmY30gomM-
0009 00 h3gb dng3030b69s 83 0bbAHNMHIYE00L gR39dbHIGO™®OY, dobo dotmzal
bagombgdo.

bobadabmenm bobhgdob sbgmo dga3ghbgdgdnm dydomonl gbhom gthmo do-
89800 LobAH9dEL FoSHh306OMYEMBY. EMILMgmMdnm Babsadsbmem bobhg-
do dogmndb 3oah300Hm9m0d oghm3zngmo Bdgdggdnm MmMAgmms godm 3bs-
000 0396Mbggdo bogdgmo gdabbgogmo. oo dhmogmgdos dogbm Bdx3nbobbm
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™m6aobndoEngd0Lo o bbgosbbgs 23068bbM0 nbbdHadgoal dogh doboymo
dghobogmo babhgamgon. dogomomo, dobgdoal dobmogdda, gemgdhemby-
™o M9300hHMaEnnl ddmgdggonbsl gb baznmbo 303 N3dm db30390 -
030 330 3030mLd3NbsbLM MmMadbndsEngdds sbmdom Lbagdg dgodhobgl
999hOMbymo M3 30093 adshgdomo bbgbo sedmhbes nbgosE oad-
306,30 babsdabmmgmm bobhgdobmaab.

10000960 30MMOggdes BOLEdOMEMED 0baym®adsEgnol dogmgds, dogoe-
W0md©, bdoMa Lobadsbmemb 3bgemo bodo Loghmme o6 3obbmal dgdm-
by Batgol. dabybal dgdmazgzado 30 396G godobodotmgdm dgbododabo
dmbodMmEL 03060030 Lo Mo MmAd 3004300 dogmnab Nbos gogn-
dobmemm hmd gndabybmb. Gggznmbgodn, GMoombyem Labdsdbhmgmgddo be-
badaMmgmgdn bo3mgodw 0ggbgogb gemgdhMmbyem LyzoLgdl Mol godm
bodydom 3MmEgbo 3oEnggonm dga3gMbgdymons.

h39b 1bod 330bbm3alL, Gmd Lobsdsdmem Lobhgds dMol Lykzabo,
mdgmbog Lobgmdboym LMO30BMOL  98dnsbgdl s GMmamMz bgonl-
dogbo bLghazobo, obog LadoMmgdl MoEgnmbowym dobm3dlL. 1bos dmb-
9L ydyomo bobhgdolb d9bg2dgbhob Lol dotgyemo 33emoggdy, 07
0d0bm30b bdzdamabo o6 sl dogo Mglibybo dgbademms godmygbgdyem
0gbob 9.6 opmbmdL Lghzgobo d0moggdol agbmbdhngobs o dobo o-
3§M0bom3z0L. Abaogh godmbegoml 3339 dodoMmmo 86¥ghmMdd ods be-
dobobhermad bagdabmzggemmdo.

doybgoogo 0doby Mmd  3Moghngymo 30 3GbIIMOL 3Mmbxggbine,
0mmbobdogdd ™y 3930gds Loy d0Mos dg ombadbym bognmbl ob 3o-
530400630 Bemogob Bemodeg LEdbgbabhmE vMdxgho 033mgds. LobEgdd
3303 0dmMm9070d Pdoeegl gobomemgdol. MgomyMa hgdo sdG0m
oGO nmmadbomgool Mgmmds 06ggds o6 babodobmmmmo b oybio-
3000 1doemglbo Ladgmmo, 9639 0G0 3obdmemgdnm. d3EoTg0Y-
oo bobadobhmem bobhgds oobemamgl boaybozgdbohghm LBIZ3EgdL
0 30639 ©0gdo Pbs dgoE3emmmb babaddmmemdo bhogoMgdol bhogmo.
Bemgdol dobdogmBg od dbbog o6d3gho dg3moms. LBhogomgds ohakgdl
dogmBg 03mG3de0d907em babnomb, bhygbdhme bdsgaMgds dobomaaw dg-
dmoggabamgds dogmBg hggdbognmo Lddomb 3gmgonm o bogmgdo dMal
mM09bhomgdnmo 3Moghoidnmo ybot-hHzgdgdolb doggdedsg. Labsdsbmenmdo
bHFEOGISL gobgl Ggomydo, Ndzmogbos LbheznMgdedyg dowgdymm 0gbob
bhyEgbhmo dgotgonm dgntg bogon, dogMod domo bhdzgaMgds gabogl
1936 3900930000, 3gbrdmeo:

® 30639 GH0gdo 1bo 3abobedmzthmb ol 3mddghgbingdn, ob 3mbs

07 9696 gd0 Hmdgmog bdygbhds Pbws doowmb bhegatgonl dgwog-
390;

@ b0 330b9MmL ol dgommmemans hmdgab badysmgodomoy bywg-

b®3do bo dgndobmb 3mbzmghnemo ybotgdn;

® ULHO7067900b 3BmEgLo Pbcd 3onbghmb 3mbzmghyem 300090d0;

® 6o 3GOLYOMOEIL Lobhgds ob/d dgmmeon Gmdgmoy dgoxslgol
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3demnd 0y 96 bhygbdhds LHdzg0Mgdalb dMmEgbo - 9.0. doowm oy
36 0b gmEbs Mmdgmog bhegamgonl i3ebamgddo nym Oaadngo.
® ULHO70Mgdnb 30000 bHEbyhHgdL Nbwo hogmzammma Lihozdo.

bobboggm dndbgdomzg, LaLyM3gman dmbggl g39damdn 0bhLhbEo-
900b bobodotmmenm 3oabyzghnggdgdol ghmnsbo gmgdhembyema 6380b
dgddbs, gb gbhomo dbMoz odbal LadmaoEmgdal bomdsl bmenm dgmbrg
dbtng dmdo30em 0dmIsl ©ogbdotmgdd agyhbmb,  godmoygbmb, obbe-
3emmb 9Mbgoemo babadobmmm gowsbyzghoemgdgdoo.

00 MM, 16 303M©EYM Mmd 36 dMbgdmol babdssbmerm bobhgdol
gnm®dodg y3dm 3bndzbgmmaoba bozomboa, bBmMgo 8dob8gs odmznwg-
de0 939460 gdm3bdhoymo, 93mbmadninmo 3obznmamgds, Bgbtongn o
90003006900L 39m0gIEOMIMOS.

aoamsaﬁaba@o oBIOIHIO:

. bAgobM3gEmL  3MbLEHEHNE0Y, Ladabmzgmmb bo3dobmbdgo-
o dosby;

bogdotmzgmmb 30bmbo Laghmm babadstmenmgdal dgbabgod;

N

3. Loghomodmbobm  gaddznMmzommos  Lagdobmzgmm,  babods-

Mogm bobhgdol dpgmdabmgos (2012-2016), 2016 b.
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PANDEMIC AND RESTRICTED
HUMAN RIGHTS

Irina Batiashvili
Lecturer of Cons tu onal Law and Human Rights,

Law and Interna onal Rela ons Faculty, Georgian Technical University

KEYWORDS: Pandemic, The rights of employees, Freedoms of assembly and
movement

“COVID-19 is not just a health issue;

it can also be a virus that exacerbates

xenophobia, hate and exclusion”
Antonio Guterres!

If we recall the recent past, local virus attacks and pandemic situations have
occurred several times in some countries in the 21st century. However, 2020 turned
out to be a particularly heavy year for the whole world. The coronavirus crisis has
covered the world and threatened the major benefi ts of humanity: life, health and
democracy. In one of the statements, the UN Secretary General calls this crisis as
the human crisis. These two words clearly show the huge and severe traces of the
pandemic on the path of human development.

Since the start of the COVID-19 outbreak, United Nations human rights offi cials
and UN-appointed independent experts have been stressing the importance of pro-
tecting the rights of people for democracy, because it was obvious to all human
rights defenders that to fi ght the pandemic, the world would have to restrict a num-
ber of basic rights for some time. UN High Commissioner for Human Rights Michelle
Bachelet in her statement underlined that every state must use all resources and
unprecedented measures to protect the key rights, as has happened in Europe. Em-
ployee rights are number one in the list of key rights. The state must take all effective
measures to minimize the number of people who have lost their jobs as a result of
the pandemic and made unemployed.

Unfortunately, in the course of the pandemic in Georgia, a list of effective mea-
sures and appropriate mechanisms was not created through which the growth of un-
employment in the country would been minimized. | think, our country should further
take into account the regulation on health in England adopted by the Parliament of

1 UN Secretary-General. https://www.un.org/en/un-coronavirus-communications-team/protect-
ing-human-rights-amid-covid-19-crisis.
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the United Kingdom on the basis of which new national restrictions were set from
November 5 on a number of issues. With these restrictions, we also meet a high ¢
standard of protection for employees, according to which workers in any part of the

UK can retain their job, even if their employer cannot afford to pay them, and be paid
at least 80% of their salary up to £2500 a Moviti. the above Coronavirus Job

Retention Schemigthe United Kingdom has fulfi lled a positive obligation towards

its population. In regard to the budget of our country, it is of course diffi cult to take
obligation of paying at least 80% of salary to workers in period of the force-majeure
situation. However, our country was able to partially fulfi Il the basic obligations of the
social state defi ned by the Constitution and during the pandemic period, was able to
help with a minimum monthly amount to the employees left without salary. Why did |
mention this topic and how it is linked to judiciary? The answer is simple, the pandem-
ic results are slowly affecting a not-so-small number of employees, in the near future,
those people will apply to court, who were dismissed from work by employers as if this
dismissal was in accordance with rules of Labor Code, given in Articles 47 and 48. It is
also noteworthy that most small businesses, will cite on economic circumstances that
led to the reduction of labor force as grounds of the termination of the employment
contract and to prove it they exactly will bring the reduced profi t on the background of
the pandemic. In my opinion, we should prepare our justice system exactly in this part:
what will be the view of the court in this situation, when the current legislation provides
for the dismissal of an employee due to economic circumstances?

| suggest to the judiciary system to take the following steps: judges should be
trained in this area and an appropriate qualifi ed team should be set up in court, who
will be able to see to what extent the company, which fi red employee due to economic
circumstances, had the opportunity to take alternative measures, adapting its budget
to the current economic situation, to manage fi nances more effi ciently to avoid the
fi nancial crisis and the need to reduce the workforce. However, at the same time the
judge should consider the fact that the company's profi t-making cannot be considered
from the moral angle and at the same time we cannot limit one of the most important
achievements of a democratic state - free and competitive business.

In my opinion, in today’s world, which is battling a pandemic and watching the
coming years with fear, it would be good if we had an entry similar to the UK regu-
lation in the Labor Code. This entry should be clear and coming into force only in
the event of an offi cially recognized pandemic in the world and in our country and
relate solely to the right of employees to retain their job despite the non-acceptance
of salary. The whole world recognized that Georgia was one of the leading countries
in terms of coronavirus control, management and healthcare system management.

However, the management of the pandemic, the protection of human life and
health, in some periods led to the restriction of some of the basic rights guaranteed
by the Constitution of Georgia and the European Convention.

rina Batiashvili

2 https://www.gov.uk/guidance/new-national-restrictions-from-5-november?fbclid=IwAR2k2s-
FyLh3ILfpbgW5n3y wuEVvEy8k2]JDxO_buENb-h41kQ2Y-HTBX1egg#moving-home.
3 https://www.gov.uk/guidance/claim-for-wages-through-the-coronavirus-job-retention-scheme.



NO
oo

#16,00653000 2021

Irina Batiashvili

30b029696p00b d6>c93900

Particularly evident is the triad of fundamental rights in the shadow of the pan-
demic:

@® Freedom of assembly;

@® Freedom of expression;

® Freedom of movement.

The above three rights are quite interrelated, although all three are independent-
ly functioning and full-fl edged freedoms. None of them has characteristics of ac-
cessory. However, often, unfortunately, lawyers confuse "consequential result" and
accessory. Restriction of the freedom of assembly by the state in a certain territory
does not automatically prohibit movement in that territory, if it is not stated in the
Restrictions Act. As for the consequent result, we see this result when freedom of
movement is prohibited for a certain period of time. The consequent result here is
the restriction of the freedom of assembly for that period of time in the open air, if,
of course, this freedom also is not restricted by the law of the same restriction. The
most obvious example of this was the time limit 22:00 to 05:00 set by the Ordinance
of the Government of Georgia in November 2020. According to the background of
the pandemic, given the current epidemiological situation in Georgia and the rapid
increase in the number of infected, by the decision of the Interagency Coordinating
Council, local restrictions were imposed, which meant restrictions on movement,
both on foot and by vehicle, from 22:00 to 05:00. Misinterpretation of the law often
leads to further incorrect legal assessment. From 22:00 to 05:00 the freedoms of
assembly and expression normally continue to function indoors, however with the
effect of the consequent result on outdoors gathering. This means: the restriction
of freedom of movement caused the territorial restrictions of freedom of assembly.
As all lawyers know, freedom of movement is not an absolute right and it can be
subject to a number of restrictions. According to Paragraphs 1 and 2 of Article 14 of
the Constitution of Georgia (freedom of movement):

“1l. Everyone lawfully staying in Georgia shall have the right to move freely
within the territory of the country, to choose a place of residence freely and to leave
Georgia freely.

2. These rights may only be restricted in accordance with law, for ensuring
national security or public safety, protecting health or administering justice, insofar
as is necessary in a democratic society”.

The fact is that in order to protect health, the state has the right to restrict freedom
of movement. However, in addition to the legitimate aim, restriction must correspond
to a set of principles and elements in order to be subject to constitutional-legal
justifi cation and not be qualifi ed as an infringement of human rights. Before | list
these universal principles, | would like to point out that freedom of expression and
freedom of assembly are non-absolute rights. However, these rights are regarded

4 A right that is connected to another right in such a manner that it cannot exist without the latter
right is an accessory right.
5 Ordinance of the Government of Georgia N670 on making amendments to Ordinance of the

Government of Georgia N322 “On the Approval of Isolation and Quarantine Rules” (Ordinance
N670 - date: 09.11.2020).
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to be one of the fundamental values and in case of their restriction, the aim of th
state must be absolutely transparent.

We are a party to the European Convention (High Contracting Party), so | will list
legitimate aims in which freedom of assembly may be restricted:

According to paragraph 2 of Article 11 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms, there are aims in which a
State may restrict this right:

No restrictions shall be placed on the exercise of these rights other than such as
are prescribed by law and are necessary in a democratic society:

@® in the interests of national security or public safety;

@ for the prevention of disorder or crime;

@ for the protection of health or morals or for the protection of the rights and

freedoms of others.

Also, if we rely on the European Convention on Human Rights, the interference
with fundamental rights permissible if it is:

@® Prescribed by law;

@ Serves the achievement of a legitimate interest;

® Necessary for a democratic society;

@ the extent of the limitation is proportionate in pursuit of the identifi ed legitimate
aim (measures were proportionate to the legitimate aims pursued).

As | have already mentioned, the interference of the state with fundamental
human rights in order to be subject to constitutional-legal justifi cation or, to put
it simply, not to be considered as a violation of human rights, must meet certain
principles such as:

(quiding principles on the margin of appreciation)

@® The principle of proportionality;

® The restriction must be effective to achieve the legitimate aim

(effectiveness of procedural measures taken);

@ Restriction must be necessary.

the existence of a pressing social need in the period of the interference

Finally, and most importantly, all lawyers should be aware that interference with the
area protected by fundamental rights may be subject to constitutional justifi cation if:

@ It is based on the constitutional-legal limits of a fundamental right;

@® This limit has been legitimately and proportionally imposed by the public
authorities.

One of the types of constitutional legal limit, in particular, the specifi c proviso of

the law, can be found in the article on freedom of movement, according to which:

1. Interference should be prescribed by law;

2. The law must serve the certain purposes or be based on certain situations:
namely the law on the basis of which is carried out the interference with the
protected area.

It is clear that the limit (namely the proviso that interference must be carried out

on the basis of law) does not set any priority from the hierarchy of normative acts of

rin&® Batiashvili
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Georgia to any certain type of act. It's negligible for this entry, be it Organic Law of
Georgia, Law of Georgia or just a normative act made under Law of Georgia. The
main thing is that this act has legal force.

| will review the Ordinance of the Government of Georgia on the Approval of the

Isolation and Quarantine Rules, which restricted the freedom of movement:

@® The general regulations of this Ordinance defi nes the purpose for which this
Ordinance was created, which includes determining isolation and quarantine
rules provided for by the Law of Georgia on Public Health for the prevention
of the mass spread of the coronavirus(COVID-19), and determining
appropriate measures to minimize the possible threat to the life and health of
the country's population and managing the epidemiological situation;

@® And the fi rst article of the Ordinance states the legitimate basis on the basis
of which this normative document was created. Therefore, if we look at
one of these grounds, Artith53 of the Law of Georgia on Public Health,
we will see that Law of Georgia the last in the hierarchy of normative acts
according to Georgian legislation clearly states that “The rules of isolation
and/or quarantine shall be established by the Government of Georgia or the
Ministry designated by the Government of Georgia”. The relevant quarantine
measures, which in this case are part of the rules, may be determined in
accordance with the rules. Law of Georgia on Public Health defi nes measures
adopted by the normative act which are temporarily used for the protection
of the health of the population during a pandemic and/or epidemic especially
dangerous for the public health and which may imply a different regulation
than those established by other normative acts of Georgia, including the
temporary imposition of appropriate restrictions in connection with the
movement of persons.

In view of the above reasoning, it is clear that the Government of Georgia had

full legitimate basis for restricting freedom of movement. Similarly, we can cite th
Regulatiohof the Secretary of State of the United Kingdom, which entered into force

on 5 November 2020. This regulation applies to a number of health-based restrictions in
England. | will shortly point the list of restricted rights, which is quite large:

@® Restriction of Freedom of assembly (which is different for funerals, weddings
and various activities);

@® Restriction of freedom of movement. (Unless there is a pressing need to
leave the house);

@® Restriction of movement between cities, there is an exception in the case of
the change of residence in that moment;

@® The third part is entirely devoted to the essence of the assembly and a
number of restrictions to participation in indoor gathering and in outdoor
gathering.

Temporary measures to be taken until January 1, 2021.
https://www.legislation.gov.uk/uksi/2020/1200/pdfs/uksi_20201200_en.pdf?fbclid=IwAR24Ux-
MI_6z2U6Y7aQep-WG_oLRBibMZ3ft5dD1dU6qwbyNNhjIigkCMHfUU.
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@ The fi fth part deals entirely with the enforcement of restrictions and require
ments. It is noteworthy that a relevant person may take such action as is
necessary to enforce any restrictions imposed by these Regulations. When
the relevant person considers that the number of persons present at the
gathering is contrary to the rules established by the regulation, he may call
for the dissolution of these persons and also, a relevant person exercising
the power to remove a person from a gathering may use reasonable force, if
necessary, in exercise of the power.

The fact is that in civil society as well as in some lawyers this issue has caused

a great deal of anxiety due to a lack of in-depth knowledge of these issues.

In my opinion, the Constitutional Court of Georgia should take responsibility of
the key mission such as:

® Introducing exact defi nitions and interpretations of fundamental rights for
both lawyers and civil society;

® Improving the knowledge of lawyers in following issues: the areas protected
by fundamental rights, the boundaries and measures of restriction, forms of
limits and issues of principles necessary for the qualifi cation of the restriction
in accordance with European Convention on Human Rights, case law and
the judgments of the European Court of Human Rights.

The foregoing may be achieved in a variety of forms: by publishing relevant
articles in the legal journal of the Constitutional Court of Georgia, creating relevant
brochures and planning informative events. Only this will solve the problems | have
raised in relation to the above-mentioned fundamental rights.

"Freedom is a conscious necessity”. - Georg Wilhelm Friedrich Hegel.

Irind

NOTES:

1. https://www.un.org/ (In English)

2. https://www.gov.uk/guidance/ (In English)

3. Law Of Georgia On Public Health (In Georgian)

4. Ordinance Ne670 of the Government of Georgia on Amendments to
the Ordinance No 322 of the Government of Georgia On the Approval
of Isolation and Quarantine Rules. November 9, 2020 (In Georgian)

5. Ordinance No 322 of the Government of Georgia On the Approval of
Isolation and Quarantine Rules. 23 May 2020 (In Georgian)

6. https://www.legislation.gov.uk (In English)

7. https://www.gov.uk/guidance/claim-for-wages-through-the-
coronavirus-job-retention-scheme (In English)
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30bcgdno o dgdmyymo
do60md0 Y03 gdgo0n

060bs domnodzngmo

bagmbLoyom bddeSmemal s dsdnsbol

doSomo©o J3emgdg0ab 3Sbob gngdmSo,
bodeSmzgmmb 99603350 16039SL0gAL bodsSmemalbs
00 bO9SMOAMSALM YSMNgSMMAgdL 93037590

boggobdm bohyzgdo: 30bcgdns, obOYdgdYmMms YRgdgdn, d9369dal o
dodmbgmob me30L03mgdgd0

"COVID-19 56 o6l dbmemme 206dmgemmonl bojnmbo;
9L dbg39 dgadggdd nymb 3067b0, GmdgmmoE 9ddenkgol
4b9bmaMmdnsl, bodyengznml o otoyggemdol ”
3bhmbom gyhgtibo

07 3930bLgbgdm sbemm Boblbymb, 21-g boyznbgdo ob33gnem J394690-
do gm3oyMo 306mybyemo hodob dgdmhg3zgol o dobgdoyt bodhnogngdl
600962900y Jmbs danma. mydEd 2020 Bgmmo dmgmmo dbmamombomzal
3390Ld3NmMgdymoE ddodg dmdmhby. 3mtMmbagatybol 30odobds dmgemo
dbmaggmom dmoE3d o bagydmbol B0bodg 3ogmoGomonl Ndmezhgbo bnsg-
09900 8849bd: bogmpbemg, 2063MMgMMOS O IAMZEOVHNY. Jhm-ghm Bo-
b3boggoado goghmb 3gbghomydo dngzebn 0d  3G0B0bL - dadnsbol 3Mo-
80bb Bmegdl. 8d M bogyzddo bameaw bl 30bydnnl oo o ddndy
330960 9c00d08600L 3obgnmatgdal gdody.

303000 19 obygonl dmdgbhnab goghmb dodnobol 1o3ggdsms ma3n-
bob Bobmddagbemgdn o Boghmlb dogh obodbymo idmyznwgdgemo
996396 hg00 30639em GH0gdo 30mMMObgb bdbymmdbormgdabmzgnl ogbo-
bgonbom, oy Modgbo d60d369emm30600 d3dNsbOL NREGIIMS OE3Y
©09dm3Mmoh0obmzgal, Moadd Y439ms YRmgdems ad339wobmgal  8d3oMo
04m, GmJ 30b093000m0b LdMdmenzgmo Jbmamomlb dmybggzod 3oM3ag-
ymo 396h0omEomn Gogo doMomso Ji3mgdgdo dggdemymd. dmogotn o bo-
a31eobbdm goghmb oadnobol yuemgdoms Pdowmegbo 3mdobotol dodgem
dohgemghol gobibaggosdo dnbihag ab 8éal, Gmd dob bodo gonbizs 0d ydmo-

1 30960mb g9bghomytma dngebo. https://www.un.org/en/un-coronavirus-communications-team/
protecting-human-rights-amid-covid-19-crisis
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369LL 3B gg0L, HmAmab 9a3gdhgdeE ©oE30L396 3w babgemabogmad
Y390 M9byeLbo 3o godmaygbmb, mama gb dmbgo gghmadsdn. ndme-

369 3903 gdema bnado 6ydgkdENnm 30639608 EALAYIGONMS Y YdgdN.
babgedboamd y39emo 9939dh6 Lodyogdsl Pbo dodscmml, Mmad dobo-
d300d9 00Yy396mb 03 dd3036900L MOMEgbmdY, MmdgmgddsE 30bwgdonl
39009300 ©0306039L badbabyMo.

bodbybotme, Logomzgemadn 30bgdnol dndwnbdMgmonl 3GmEgbdo
396 dg09dbs 0d 93990t Lodyemgdgdol Lo o dgbsosdobo dgdoboddo,
mdgol dgdzgmdnmoE 1dndgztmdnl déro J399obodn ngbgdmes dnbnds-
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INTRODUCTION

For a long time, concepts from various disciplines are being imported into legal
science and it makes surprise for no one. Legal scholars freely adopt ideas from
psychology, psychiatry, sociology etc. and thus try to enhance the law. Keeping that
in mind, it seems somewhat odd that concept developed through deep comprehen-
sion within certain fi eld of law is almost ignored and hardly ever gets addressed
within adjacent fi eld of law despite that it might be applicable considering its subject,
problematics or/and methodological base.

In legal literature, as well as in everyday life, the term "prevention" is usually
associated with a criminal offense. This is natural since criminal offense is the most
serious type of offenses and therefore its prevention is the number one task for the
law! Therefore, it is no surprise that criminal law is the fi eld of law that has primarily
provided the deepest comprehension of the concept of prevention. Although this
doesn't mean that only criminal offences deserve prevention. Disciplinary, adminis-
trative and sometimes even civil offences might bear signifi cant social danger and
thus it is important to prevent them asWellmost important is the level of dam-
age that the action might cause to public relations (material illegality).

Disciplinary misconduct of judges is no exception from this approach. It not only
violates the interests of a party to the proceedings, but also jeopardizes the smooth
administration of justice in general and affects public confi dence in the court and its
decisions. Considering such great importance, current Georgian legislation casts

1 Team of authors (editors: Nachkebia G., Todua N.). (2018). Criminal Law. General Part. Text-
book (Third Edition). Tbilisi, “Meridiani” publishing house, p. 21.

2 Tsereteli T. (2007). Problems of Criminal Law. | Vol. Tbilisi, “Meridiani” publishing house, pp.
22-25.

3 Henley V. (2013). Neglect of Judicial Duties and its Consequences. Conference on the Inde-
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doubt on the approach chosen by the Georgian legislator. Present paper is intendeg@
to answer a question — how strongly the current legislation of Georgia is focused off
prevention of disciplinary misconduct of judges?

METHODOLOGICAL BASE

It would be sensible to discuss the matter through the prism of the concept of
general prevention (Die generalpraventive Lehre) since that would allow to ask the
most critical questions possible. Although it was developed within the framework of
criminal law and primarily serves its purposes, its ideas can be easily modifi ed to
apply to the matter of disciplinary responsibility of*fjudges.

The concept of the general prevention was developed by Feuerbach. This
concept consistently argues that the goal of punishment should be prevention
of future crimes rather than punishment (retribution) k&sheral prevention
consists of two main approaches. The fi rst of them aims to bring a threat of pun-
ishment upon citizens, to give them a precise idea about the alleged legal conse-
quences. It is crucial since people, who think of committing an offence although
have not made the fi nal decision yet, must reject their criminal ideas under the
fear of alleged punishment (negative general preverftiorgording to this the-
ory, every offence has its own psychological reason that stimulates one to com-
mit it. This stimulus may be subdued if each and every citizen is aware that his/
her offence will inevitably cause a punishmenkor this reason this theory is
referred as “theory of psychological enforcement” as well. It focuses on bringing
legal peace, which is the main goal of law itself. The teaching relies upon the
idea that the goal of punishment is to affi rm the reality of the legislative threat
and that without such affi rmation the threat would be useless. It clarifi es why the
punishment should be used even if there is no risk of the recidivism. If a serious
crime goes unpunished, people will inevitably grow expectation of impunity. The
use of punishment is necessary to prevent such situation.

The second approach aims to generate legal consciousness within the mem-
bers of society by implementing legal restrictions, so that they would not intent to
commit crimes initially (positive general pre¥ehtiengontributes to forma-

pendence and Profession of Judges, Thilisi, pp. 29-39.

4 The matter could be and should be comprehended through the prism of the concept of special
prevention (Die spezialpraventive Lehre) as well. Although this goes beyond the subject of
present paper and should be discussed in independent work.

5 Von Feuerbach P.J.A.R. (1798). Is the Purpose of the Punishment to Protect Against Crime
and is Criminal Law the Law of Prevention. Library for Criminal Jurisprudence and Legal
Studies.

6 Roxin, Arzt, Tiedemann. (2013). Introduction to Criminal Law and Criminal Procedural Law.
6th, new revised edition, C.F. Muller, p. 6. (In German).

7 Tskitishvili T. (2019). Punishment and Sentencing. Thilisi, “Meridiani” Publishing house, p. 27-28.

8 Roxin, Arzt, Tiedemann. The work cited, p. 6.
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tion of law-abidingness among citiZzehse last must be achieved by saving and
strengthening the trust to the legal order. The application of punishment should have
the effect of social learning — people should learn loyalty to the law; Also the effect of
trust — people should learn that the law is not only written on paper, but comes into
action when needed. Loyalty to the law also is characterised by the effect of peace
since law obedience makes people peaékful.

CURRENT LEGISLATION

According to paragraph 1 of article 7544 of Organic Law of Georgia on General
Courts: “The Disciplinary Board shall make a decision on fi nding a judge guilty of
committing a disciplinary misconduct, imposing disciplinary liability on him/her or
on applying to him/her with a private recommendation letter if culpable commission
of the disciplinary misconduct under this Law by the judge has been proved, by
inter-compatible and irrefutable evidence collectively, during hearing a disciplinary
case by the Disciplinary Board but, because of a minor signifi cance of the infringe-
ment, insignifi cant degree of the quilt or other grounds (due to sensitivity of t
matter or another reason, consideration of the judge’s personality), the Disciplinary
Board considers inappropriate to impose disciplinary penalty on the judge and
deems it suffi cient to apply to him/her with a private recommendation letter.”

So, according to this legislative norm, a judge may commit a disciplinary miscon-
duct and still go without disciplinary penalty in case of:

1. Minor signifi cance of the infringement;

2. Insignifi cant degree of the guilt;

3. Other ground (due to sensitivity of the matter or another reason, consider-

ation of the judge’s personality).

This article obviously provides legal basis for defence. The fact of its existence in
legislation is acceptable, since thanks to it not only grounds of liability are regulated
but grounds of exemption from liability as well. Still, the particular types of defence
need to be comprehended separately:

Defence number one - minor signifi cance of the infringement — creates no prin-
cipal controversies. Such defence serves the idea of differentiation of offences,
which in turn should assist protection of the principle of proportionality. This is more
than important when the action though formally illegal still does not cause signifi cant
enough damage to social relations. Such offence doesn't bear signifi cant enough
social danger to make liability necessary.

Defence number two — insignifi cant degree of the guilt - already creates some
controversy. Namely, the degree of guilt depends on how strong was one's ability

9 Turava M., 2011 Criminal Law. General Part. Concept of Crime. Tbilisi, “Meridiani” Publishing
house, p. 45.

10 Tskitishvili T. The work cited, p. 31.

11 Tsereteli T. The work cited, pp. 49-64.
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to act differently, how high was his/her level of freedom. The lower was the level o8
freedom that the offender had during commitment of the act, the lower will be thed
level of condemnation that the he/she should be subjé&chdithdoigh it is hard to
imagine that one was fully exempted from liability for this reason. One may be fully
exempted from liability only in case if one's guilt was fully disproved. This is possible
only if during the committing the offence one had fully lost the ability to act differ-
ently. Therefore, insignifi cant degree of the guilt may serve as a mitigating factor of
liability but in no way as a defence.

Defence number three — other ground (due to sensitivity of the matter or another
reason, consideration of the judge’s personality) - causes even more controversy. It
substantially contradicts the concept of general prevention. The vague formulation
grants the disciplinary board almost unrestricted right not to punish the judge they
like. By all means, it is hard to imagine based on which legal categories one may ar-
gue that “sensitivity of the matter” may serve as a defence, i.e. judge has committed
a disciplinary misconduct but he/she should go without penalty because the matter
is "too sensitive." This causes only astonishment.

As for the formulation “another reason, consideration of the judge’s personality”,
it directly indicates that the decision may be prejudiced. It would be unacceptable if
one argued that the personality of the judge is mentioned here in order to apply to
the principle of individualization. The factor of personality of the offender must be
already taken into account on the stage of guilt. Accordingly, this matter is already
taken into account within the second defence described in paragraph 1 of article
7544 which regulates the matter of guilt. Moreover, the personal factor in this sense
may serve as a mitigating factor of liability but by no means as a defence.

It becomes rather apparent that the formulation of paragraph 1 of article 7544
serves one purpose - to minimize the requirements of argumentation of decisions
of the disciplinary board in order to enable it not to punish the judge they like. Apart
from voluntary decisions and the danger of corruption that it produces, the main idea
of the general prevention - the threat of punishment - becomes diminished. The
legislator directly indicates that in case of disciplinary misconduct the board is able
not to penalize the judge and do it without any real argumentation. With this in mind,
a judge has full reason to assume that if he/she commits a misconduct, he/she will
have a real chance to go without penalty. Instead of creating a stiff expectation on ir-
reversibility of legal consequences, paragraph 1 of article 7544 creates expectations
that those legal consequences can be avoided. The “psychological enforcement” is
not provided, the psychological stimulus is not subdued. On the contrary, the judge
gets additional psychological stimulus to commit an offense. Consequently, instead
of prevention, the misconduct is encouraged.

12 Ugrekhelidze M. (1978). The Significance of Level of Guilt for Individualization of Punishment.
Soviet Law, Ne6, p. 46.
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CONCLUSION

Papuna Guruli

To sum up, the following conclusion should be made:
® Current Georgian legislation is less than focused on general prevention of
disciplinary misconduct of judges;
@® Current regulations make it even more diffi cult to prevent misconducts;
@® A deep comprehension of the matter through the prism of concept of general
prevention is needed in order to create new, more acceptable regulations.
The discussion offered in this paper has once again stressed on an ever existing
problem: It is not necessary at all that a concept developed within certain fi eld of
law is used in a restricted way — only within the frame of that same fi eld of law. It
should be applied in process of comprehension of a problem that occurred within
adjacent fi eld of law if it is applicable considering its subject, problematics or/and
methodological base.
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dmbodobhmmmgms abndgnbybo
Jobbobdggdemmdy -
3693961300 7 bobogmaligos

3037060 gnhyemo

3933000006 LOSMOTMSabm Pb0gzgSbingol PmdmSsbo
3003300 bdgSmm b3gnogmdom

boggobdm bohyzgdn: obEndg0byto gosmads, 3gbgmammymo
3619396300, doGmEAbozemgde

dgbogogmo

1339 0000 bobno 30330639000 0ok 063931 Ladabmagndn bbgoobbge
0bE03em0nbgdncab bobgbbgon gdygdgdal odz300Mmgds. 4339306090l
0000do  dgdmog3zm 009300 RLogmemmannob, 9bododhdoowob, bmgo-
ma0003b m7 bb3s obEN3eMNbgd0Eb S Fommogh sdnm gosdwnpbhmb
bodobmogmn. 80 QMbBg Mdgbowdg doMomdbnmns, Gmd bodoMmenal
96m0 3630l 5306 amgddo bow&dobgymo 3eddhgdal dgogas hodmygswmo-
09090 907900 RdhmdM0zdE 0g3bmbaMgdymos o o6 odmoygbgds
badobmenol dmdozbogg oMadn , 3o bgozdm 0dobs, Gmd dgbodgms 0go
dngbooggdmogl 30cgi dob Logbol, 3mdgmgdahngnl 8b/s dgmmEmenm-
30900 bOWYd3e0lb M33embEdMbN.

OmambE 09600y wmohghobycodo, abg ymzgmomoyd 3bmagosdo
H963dobo ,,309396300,“ Gmamy bgbo, ebddoymb yzozdatMgds. gb d3bgo-
0030309, 03300 obddoyo dabmbababddmdgam bgmmygmanl yzgamo-
89 ddodg 3m®dos o dobo 3693963003 badabmemab P30M3zgemgl dTMEObL
BoG3Moagbl. ' 89gob godmdwnbatyg, asobazznmo dMos, Mmd 3Mg396i30-
ob bagombgdal yzgemadg bogmdobgymam 3osadMmgos N3ntsngbaw LBmMgo
bobbgmol Ladabmsemds PBGb3gmym. MdE, gb Mmoo bodbagb 0dsl, Gmd
369396300  dbmmme  bobbemolbbodsbmmgdtng  IME3g3zol  LntEgde.
0bE0dgnbyto, 8dnbobhMogomo o dmazgth bodmdomadm bodotme-
M M39303 30 39bodemms Jdbogl domagmo bababbol badmaswpmgdmons

1 03hmMmo  Jmmgdhozo (Ggo.: bogygdos 3., mmeys b.). (2018). bobbgmob bLodsbmoo (be-
bgemddm3abgemm). Bmaawon bobogmoa. dgbadg godmEgds. mdngmobo, gadmdigdemds dghownsbo,
33. 21.
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bodndermgdol o, dodoboedg, domn 3693963003 N3NNI, 2 Y39eMe-
03960 ©odm3ngd s 0dodg, my Mo dmdolb B0sbl vggbgol gbs my ob Jdg-
0900 BOBMROEMIOM03  YHMghmmdgdl  (doghgMoogyma  dabmngBaboom-
d093™00).

30dmbogmobl o6 Bahdmoagbl dmbodsbmmgms abindemabyto go-
03000303. 90 §3900908 LdROMbgL PJdbol GmambE dbatgms 0bhghglgol,
0bg dotmmedbomgonl gobybMgmoe gebbmMzngmgdsl o badmasmgde-
do ohgblb PbMOEMOdL bsbadobmemmb goabyzghommgdgdabopdn. 3 sbgmo
000 db0d3bgemmdnl 03mbdy, 300b3ggdl dohgbl Jomzgmmo 30bmbdwgdemal
dogamdd, Mmdgmog mgl dmgdgo 306mbawgdrmmaosdn stol godmygbgdy-
0. B06ddgoatg dmblgbgdol dodabos dabybol goEgds 300b3d8g — Modg-
bag 960l mEmogbhomgdymo bodobmzgmmmb mgl dmddgoo 30bmbdwgdemm-
00 dmbadabmmgms obndemnbyto googomdol 309396300097

dgommemmanyo booydzgemo

O30 90mMOd  dmombmzl  bazombo obbogmyem 0gdbgl  ggbgtagmybo
369396300b dgbobgd dmdmahgdal (Die generalpraventive Lehre) §Mogda, Mo-
0306 LEMM g dobo bydgmmonmss dgbsadgmgdgemo y3zgemady 3hohogyemo 3o-
mb3900b sbds. dobmogmny, gb 33065L3069¢m0 bobbgmal Ladobmeol g3oMa-
g0do hoobobo s P30Mbhgbo bobbemal Lodotmenal doBbgol gdbobytgody,
dogmod dobdo 3obznmakgdnemn g0xmgdgd0 d30maE dgndemgdd dogboo-
3mb dmbodobmgms abEndgnbym 3olyboldggdmmoobsgy. 4

39696 0mMo 369396300L dgLobgd dmdemzmgde a3Mngkdabl §3nm3bab.

030 0063030936079 dLOdYMIIL, MM 3obybobdggdemoal azolbkgdal
3003060 306060 06 9008d03b0l LR, 968dg dbdgmn absadsymal me-
300000 0306700 b nygmb. > 3gbgMammydo 369396300 MG d0dotmyemgdob
a39mobbdmal. dodzgemn dodotmymmgds MmMmogbhomgdymos LBadmadswmg-
d0b 6936 900b dodabon Labzgemal dydoamedy, domdo dybo dgbgoyemgdal
Hodmyagmndg0sdy dmbogmebgem oMoy 3909390000 o30330609-
000. 90 0730090, MmO 3dndb98ds, GMImgdnE 530OMAb obo-
doyemob hogbddy, mydiEe bddMmEMM gdoby39thngmgds 2960 o6 doymoom,
dmbogmbgemo Lobzgealb dodom Yok md30b 30hndobogmyo byczogmg-

2 696 gmgo o. (2007). bobbgnob bodab ool dhmdemgdgdo. | hmdo. mdogmabo, godmadEgdemos

dgboonsbo, 33. 22- 25.

3 Henley V. (2013). Neglect of Judicial Duties and its Consequences. Conference on the Inde-

pendence and Profession of Judges, Thilisi, pp. 29-39.
4 bogombolb gobbogngs ogMmgg dgbodemgogemo o bagotms bdganommydo 369396300L dgbobgd

dmdmahgonl (Die spezialpraventive Lehre) $hogmdog, 0330 9¢060867¢m0 30900 B0bodgdobg
dmbbgbgonl g306amgoL o o3y bodemdol bogobons.

Von Feuerbach P.J.A.R. (1798). Ist Sicherung vor dem Verbrechen Zweck der Strafe und

ist Strafrecht Praventionsrecht. Bibliothek fir die peinliche Rechtswissenschaft und Gesetz-
kunde.
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o0l Lobbygdo dmyzobody (bgaoponho ggbghommybo 36g39bzns). ¢ od
09mMool dobgzom, y3gms ©okM3930L d93L Botdmdmdnl Logymoko
g3bogdmmmgaoyto dodgdo, Gmdgmog 9sdndbl Jdggoal gebbmbngamg-
d0b bhndyemb odemgsl. dmbodbymmo Lhndyemo dgodemgds dmdmogbzmob,
09 Y39l g3menbgds, Mmd dobo Jdggds oMeyzmom dmyzmgbl
baL2geMb. 7 30bodbygmoob gedmdnbatyg, 80 mgmMosl ,nLodmemmany-
60 0demgool mgmdosbog” P6mgdgb. 030 1830008639 ME09bHEMYOYMNY
badobmengomngn ddznmonl PBGYb3gmMymMNdBg, Mg 9bab Jowgy Lods-
ool dmozamo 0dmEabs. gb LBd3mgos gybrbmds dmbadMmgdsl odab
dgbobgo, Mmd Lobzgeol d0Bobo Lo3dbmbdwgdmm dydotdal bodwzngmm-
00b obodymgdss, Mol gotgdgs dydots ydmddgom ngbgdmemo. 030 sbg3g
bLbbol, ™y Mohmad 96 dobmgdyemo babzgemol godmygbgdody 10M3MME
1000l mgds, dodobog 3o, GmEs o6 dMbgdMOL obdgmbgool Loybmbyg.
OmEo bgbomBymo Esbddogmo oybzgemo MAHgoy, gb bbzgddo oybzgmmm-
d0b dgakdbgool 9¢30390L. bBmGgE dbgmo 30086g00L MO300000 dbE0-
gdemaco dMab bagomm Lobzgmol godmygbgde.

dgmtg dodommyemgds dodbago nbobogl, nytoogmo 83603900l -
bgha3ol 39d3gmobnm, LadmasEmgdal Bgzbms dobmemdgabgdol Hadmys-
00900, MMy dom 0030000039 o6 3dbndMobmb obadonmmal  hHaggbo
(3mBohoybo gbghommybo 36g39b3nd). & ogo gdboby®gds owodnsbgddo
badabmogmdmbdhogmgdal botol godmdydoggdolb. 2 gb 3065b369em0 oo
dombgye 0gdbgl dobroembgbbogol dogndmbngmgdobowdo bomdalb dgbe-
0hybgonls o odmoghgdol d9d39mdnm. bobzgemal @odmygbgdsl 3bgs
300hbgl obbogemal ga3gdho — 9sdnsbgdol dogh Ladostmenobodo gb-
031900l abbagms; dbg3g9 bomonl go3gdho, mdgmoi hbpgds dodab,
mgbg dmgomadggdn bgezgb, GmAd Lodsbmago s6d dbmmme Joms-
wmEdg Bghons, 9639 MgommyMo bmMEngmogds 30gs; Ladsbmeo-
bodo ghmaymgool hadmyagmnogdol  sbg3g obsboomgdl sddzngdnl
9939900, Omdgmog gobdnbmdgoymos 0dom, Gmd dsbmmbgldogol o-
330 bagbmm Loddzngl 0b393L. *°

Papuna Guruli

M9300009m0 306mbdgdemmads

bOghmm Labadotmenmgdal dgbabgd MMRobymo 30bmbol 7544-g dybemaly
3o6ggmao 33bdhol mobobdew: ,,boaobndemobm 3mgans 0wgdl abins-

6 Roxin, Arzt, Tiedemann. (2013). Einfhrung in das Strafrecht und Strafprozessrecht. 6., neue
bearbeite Auflage, C.F. Mdller, S. 6.

7 3dohedzoemo m. (2019). bobzgemo o dobo dga30tgds. Mmdognabo, godmdmEgdemaos dgéonabo,
33. 27-28.

8 Roxin, Arzt, Tiedemann. ©sbobggmgdyemo bademdo, S. 6.

9 OnMo30 ¢. (2011). Lobbgmolb Ladotmogmn. dmaon bobogmn. obodoyolb dmdmamgods.
m00¢m0bo, gadmdigdemmds dghognobo, 33. 45.

10  gdopdzomo m. obobgemgdyemo bodbmdo, 3. 31.
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wobyto oogmdol hogbsdn dmbsdobmeol d6dgmgyma 3bmdnl,
dobm3zol  obndgobymo  3obnbobdggdmmmonl  ©o30bGgdal ob dmbods-
onmobom3zal 3g96dm bdbgizmdgbsEnm doMsmnm dodobmaznl dgbabgd go-
3by39hoemgdsl, oy LoobEndmobm memganodo abEndgabyba Logdob
30bbogm30bol PO mdgmo3L9000 O dd2gMgdgem 3(h30390795gIMS
960M0¢M0Mm000 8EILAHYOES 9¢badbyema dmbodsbmenal dogh 83 3obm-
boo 3om30malbnbgdymn obndgnbyko gowogomdol dtsmgymo howy-
bo, dogMod ahm3agznl dgnkg dbndzbgemmonl 8b dMogmal ydbodzbgemm  be-
abbob godm b bbgs dmbngom (boznmbol gmoldbycmonl godm ob bbgo
dod980m, dmbadabmmemal 306m3b6900L om3emalbnbgdom) baobndemabm
30mmgand d0ds0bdgybmbemo m3zmal dmbaddbmmobomgol ©obindgnby-
60 LbEYMOL EO30LEYOSL o bd3daknbaE dnohbos dobmgal 3gédm bobk-
930d9600830m d3M3mnm dndabrmgo.

dod obg, LOZObMbIYdM beMdol Mbobdog, dmbodscmengd dgndemgdy
ho0obmb obEndgmobyho gooEmAds o dob dsnby o6 ©ag3aLbmmL doby-
bobdggdemmos dgdgan boxydzmgdom:

® ©dMOM3930L dzntrg 3b0d3bgemmOy;

@ 0Mogmab ydbnd3bgemm babobbo;

@ ULb3o dmhnzo (bLaznmbol gm03dbhycmdnl godm b bb3d dodgbom, dm-

LMol omzomalbobgdom).

9L dybemo mo30b0 dobddMboom 3sobybobdggoemmonl godmdcmoibgzgmo bm-
03d0. 00300003000, 3obmbdn dobo o9GLYOMOS dobobogndgdgmns, GOV
09gam0hgds 9ts dbmemme 3ob3bobdggdemmdnl o30bEgoal, 8ModgE
dobo @odmMobzolb Lognmbgdos. ®mydEs, Logotms Jsbybobdggdemmonl go-
dmdboibggmmo mommgymo 3obmonl Gom-3omm3g 3sbbogmao:

306390 3ahgdmgod — admzggzolb dgnty dbndzbgemmos — 3GM0bindym
60600¢3gamool 96 06393L. Jdggdal dznbg 3bnd3bgemdnl godm 3oby-
bobdggdemmo0baeb omaz0ba3emgdol nge gdboby®gds Lodsbmammam-
0393000 0039609030 gdsl, ModdE, mo30l dbtons, bgema nbos dgybymb me-
6admdnghgdal 30nbzndal oE3sL. d¢bndbymo ghmom®Ma dghnowmyne,
hmEgbog Jdggod ggmtmdsgmydma dMolb dobmnmbobobosmdogam, dogMod
dohgbnagmyma 1dbodzbgemm Bosbl 0ygbgdl bdmaswmgdMng yhmoghmm-
090b. dbgmo EakP393 Md30L MO3d0 36 dhHdMAL bmEnsgMo badodtmyg-
d0b bozdamabo dogmagm batabbl, Goms dE30mgdgemo ngmb 3abnbobdggo-
@m0l o30bkmgos.

dgmbg okgdmgod — 6Mmagmab 1dbod3zbgemm bababbo — 3339 06393L o-
03399 60boomdgamosl. 3ghdme, dGdgmal botobbo admzngdyemod
00009, 03 6odgbo 3Jmbos dsdnobl Lbzogzotop J3gzol Lodnogmgode,
odgbdm oo ngm dobo me30b303emgd0l botabbo. Mg no3dm bozemgdo
0300793¢m900b boGobbo 3gmbs dobm3zbgdolb Jdgwgdalb hHogbol Mmo-
bOm30L, doo YRGOM® bojemgdo 0gbgds dobozogbomdal batabbog, Mmdgmbog

11 ob.: 6gbgomgmo 0. obobgemgdymo bodmdn, g3 49-64.
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030 96000 0099393090060 MU. 2 mydEs, 8dob bogyd3zgmdg dobybabdggdembo-
BOE6 LOYMOOE FomO30LYREgds dbgema Botdmbooagbns. dobybaldago-
MO0 dmgm0sbs godmotoibgds dbmenme 0d dgdmbgggedn, oy LMo
30dmomobd 660, 867 07 oENby, MM 08dnsbl Loghmmeo 6 dg-
9demm bbgogzoMom gdmddgoo. dgbododoboe, 0Magal batoabbolb Lodgnty
dgbodemmo g3admeagh 3obybobdggdemmonl dbmenme d9dodbydydgdgem @o-
9dm9000, 303603 3M3bsnkmd godmdbopbzgem gokgdmgdsco.

dgbodg gotgdmgds — bbgs dmdnzo (bLazombol gmogophemdol godm b
bbgs dndgdom, dmbodotmenal doérm3zbgdal gom3zaealbnbgdnm) — y3gemady
dgdy B0bodmdgamool 06393L. 030 9GLgdomae dgybodsdms gbghogmymo
36939630006 LB3ENgOILMOD. BMETYmotgool dgho 07bEM300900 oo-
By39(0eg00L 3030 MERSbML 3dg(H0gnemo© dgndmyag o3engdsdmbo-
900l odgmg3l — 3obybobdggogmos 30 os30bemb dobmgalb LobyMzgmm
dmbeddMmgl. 10300m0300, ,,b8300bab EgMOZdBHYOMONL” godm dolybab-
d390emm00LR0b 3omaz0Lynmgds gomEgdal dghl 396mo039Mb 0b6393L . dbg-
o BahdmboEagbns, My Gmdgmo 03M00mo 3o¢hg3mMngonm dgodemgds
300030 qL b, ™A dmbadabmgd osEEmds 30 hannbs, dogMod bo-
300bo 8900dgho© ©gm03ohyco d0dmhbos o sdodmd dob dobybobdagdgnm-
00 96 Ybcod dg30LMHMU.

603 d99bg00 meTgmmotgdol — ,,bbgs dnbgdo dmbodsbmemal dotm3zby-
d0b 3om30e0bbnbgdnm” — ngn doMsdnt dnymomgol 0dddy, hmd dgbadeng-
3900 3oaby3ghnegds dngghdmgdnmo ogmb.  sbgmo doamdal abody-
908 doymgogeo 0d6gd0s 0dom, G™d momdmb ©odhem3ag3ol d06m3bgosdy
domomgds 0bn300030em0ddE00l 3GM0bEndol o30lb dodbomos o3gmgdy-
0. adMm3g30Lb 306m3b900, HmamE a30ddhmMo, nbgdg omzdammalbnby-
d9em0 36 0gmb 003l ghoddg. dgbodsedabog, gb bagombo obgosE gom-
30¢m0bB0bg07m0s 7544-g dybemol 306390 31bghob dgmtg gatgdmgosda,
mdgemog 0Magmb gbgdd. MoE dmaz0Mns, 3060HMm3b7 0 a3oddhmMoa od goay-
000 dgndemgds ngmlb dbmenme o dbmemmeo dgdodbynondgdgmo o skoboo-
o 3ddmdmoEbazn gakgdmyodo.

0gdbgdo dmadgdonemgds, md 7544-g dybemal dotzgemo 33bgdhob sbgmoa
0m6Iohgds gdbobyegds dodsbl — dnbndndody ony3ebmb bowoabznd-
wobm 3mdobool dogh oobyzghoegool abodymgdal Lhebsbpo o
dogdLodogmyMoo oybLbal dob bgmo boabybzgwo dmbodotmenobom3znl
30Lybobdggoemmonl 1330000 900go0l M33eMLbedGMNL0m. okd Mm300m-
bgonMo goobyzghoemgonl domgools o, 9dgwob  gedmdnbabyg, 3mMnn-
3ogemo bogymboly, aMHYdol 9390 ©Rg00 M35 @9bgthsgmytn 36g-
3963000 303060 00gd — bbzgmmal dydos. 3obmbdgdgmo doModnd
doyomomgdl, ©Mmd dmbsddbommal  dogh  abndwobybo  gosomdol
hogbol dgdmbggzedn, LoEOLEN3EEbm 3mdobosl PREgds og3b ob o-
03006mb 3ol 30Lybobdggdmmds, MboE oo3gmmb gl MgoemyMo abo-

12 ob.: yatgbgemodg 0. (1978). dGogmab batnbbob 360d369emmas Lobzgemal nbnzn oo Bogo-

0bom30b. baddmmo badomogmn, Ne6, 33. 46.

Papuna Guruli
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090900b gdtgdg. odob 03mbdg dmbodobmengl yhbgds btyemo boogydsg-

0 03060070mb, Gmd dob dogh googmdalb hagbol dgdmbgzggeda dob
996900 0300 ad3Mgbol MgogyMo bodyogdd. YdbymBnmo 03xcowo-
1m0 3900939000 g3aMy3z0emmdnl dgbobgd Bybho boGdmagbol hodmys-
009000 bd33woE, 7544-9 dybemoal dn06zgemo 33bgdho dmbodstmengl mo-
30L 0dd36gbol dgbodgmgdemmonl dgbobgd Babdmagbol ygondgdl. o6
bm6E0gmgos ,Bbodmmmanydo ndymgds”, 30 bpgds  gbodmemmanyho
LTl dpdmazbzhs. doModom, dmLoOmgl okM3g30L hogbal
0dohg00m0 dndgn gdemgzs. badmenmm 20ddo 30, baggmoE ©abEndemaby-
60 godgomdal 369396300060, begds dobo Bobogmalgode.

03300

gm39em03g 89dmombodbymoob godmdwnbatyg, bLooyd3zmndbod gojgm-

9L sbgbo:

® LOJobOmM39mmb Mgl dmddgon 3obmbdgommod bdzmgos dMal
MmM09bhncgdymo dmbadobmemgms obEndmnbyto gowaogomdal gg-
69b0¢my6 369396130089;

® 00OLYOYM0 BgRYBENZ00 VMYl FOEOEEMTIMY MO30S0 dE30-
mgool;

@ Lododmo bLoznmbol LomGdobgymo goodhgds agbghommybo 36g396-
300b $6oemdo o 8dob boogydzgedg sbogmoa, dgho dobawgdo Mgay-
mo30900b dgdndazgods.

Bobodgdotyg  dmblLgbgdodo  g3obznmotgdymmds  dbzgemmodd 3093

96 mbgem 3o1b3e bado dghoE Ladomombmpm bogombl: by o6 d6ab bo-
30000907 m, Mmd bddabMmmab Mmdgmodg Eskado 3ebznmaMgdymo ©g-
Ogemgde @odmoyggbgdmegl dgdmyonma, dbmemme ddmomonmo abanl
0oMagodo. dobo dmbdmds LobyMzgemos bbgo, dmdozbogg otaal dbm-
demgdal good&gdnbobog, 0y 0go dogbaaggod dob bogbol, d0mdgmgdadngnl
0b/000 dgmmomeEmanymo bdgyd3zmol M33eLadG0Lom.

30dmyggbgdnmo moadgbodyme:

1. 03hmbmd Jmemgdhogzo (Gg.: bagygdns g., mmeys b.). (2018).
bobbgmolb  Ladobmagmo  (bobgemddm3abgemm).dmaon  babogmo.
dgbodg godmEgds. moogmabo, godmdggdemmos dgthonabo, 33.

21.

2. bgbgmgemo m. (2007). bobbgmol baddbomemol 3Ghmogmgdgon. |
O™do. m00gmobo, godmdzgdemmos dgboonsbo, g3. 22- 25.

3. Henley V. (2013). Neglect of Judicial Duties and its Consequences.
Conference on the Independence and Profession of Judges, Thilisi,
pp. 29-39.
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bagombol gobbogmzs v3bm3g dgbadmgdgma s bagotms b3gio-

demymo 36093963000 dgbobgd dmdmagonl (Die spezialpraventive

Lehre) $6ogmdog, 0330 90b0dbymo 3ogde bobodgdotyg dmb-

bgbgd0b ROMREIOL s o3y bodemdal bogobns.

Von Feuerbach P.J.A.R. (1798). Ist Sicherung vor dem Verbrechen
Zweck der Strafe und ist Strafrecht Praventionsrecht. Bibliothek fur
die peinliche Rechtswissenschaft und Gesetzkunde.

Roxin, Arzt, Tiedemann. (2013). EinfUhrung in das Strafrecht und
Strafprozessrecht. 6., neue bearbeite Aufl age, C.F. Mdiller, S.
3dohndzogmo m. (2019). bsbzggmo o dobo dga30Mgds. MdagNO-

bo, godmdmEgdemos dghnnsbo, g3. 27-28.

Roxin, Arzt, Tiedemann. sbabgmgdnemo bodbmdo, S. 6.

096330 ¢. (2011). bobbgmab badsbmogmoa. dmaoon babogno. o-

bodoyemol dmdmgtgds. mdogmabo, gedmdizgdenmds dghonsbo,

33. 45.

39doh0dz0mo m. obabgemgdyemo boddmdo, 33. 31.

Bgbgmgmo m. sbobgemgdyemo bodbmdoa, g3 49-64.

136gbgemadg d. (1978). dGogmal batabbol dbnd3zbgemmds bab-

29e0b 06¢00300090¢M0830008m300. BOdFMMS Lo MO0, Neb,

33. 46.
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European University

KEYWORDS: Complaint, Control, Justice

PREFACE

The limitation of government by human rights is one of the the important
characteristics of democracy and rule of law in the state. The limitation of
government by human rights ensures the human rights protection and guarantees
them. One of the important mechanism for protecting human rights is constitutional
control. Accordingly, proper protection of human rights and constitutional order is
unreachable goal without effective mechanisms of constitutional control.

THE PECULIARITIES OF FULL CONSTITUTIONAL COMPLAINT

Full constitutional complaint should be considered one of the effective mechanisms
for restoring violated rights. It is possible by this mechanism to constitutionally control
three branches of the government and its legal acts and decisions. Human rights
are violated not only by law, but also by court decisions and the actions of executive
branches. Relevantly, on the national level there should exist effective mechanism for
restoring violated rights and possibility that the constitutional court is able to discuss
the accordance of the acts of three branches with the human rights and liberties
guaranteed by the constitution. Constitutional Court should be given the possibility
to discuss the constitutionality of general courts’ decisions and establish violation
of human rights in case it its revealed. An application at the Constitutional Court is
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based on the principle of subsidiarity, according to which the Court involves in the
legal dispute additionally, when the legal protection mechanisms are exhausted.

The variety of models of full constitutional complaint exist in many European
countries (Germany, Czech Republic, Portugal and etc.).

Tamar Avaliani

THE GAPS OF GEORGIAN MODEL OF THE CONSTITUTIONAL
COMPLAINT

The form of constitutional control functioning in Georgia is a defective mechanism
for restoring human rights. Georgian model does not give an individual the possibility
to apply to the Constitutional Court on the constitutionality (in terms of human
rights) of decisions taken by general courts and executive branches. Constitutional
Court of Georgia cannot control the decisions of general courts in terms of human
rights, also how general courts interpret human rights within the specifi ed case. We
should agree with the opinion that “in the existence of “real” constitutional control,
constitutional courts try its best not to violate the principle of “iura novit curia, and
from the very beginning develop individual schemes of constitutional control based
on basic human rightss”.

THE ADVANTAGES OF IMPLEMENTING THE FULL
CONSTITUTIONAL COMPLAINT MECHANISM IN GEORGIA

The perspectives and basis of implementing “real” constitutional control was
strengthened by the judgment (Apostol v. Georgia) of European Court of Human
Rights. In the mentioned judgment, European Court of Human Rights discussed
in details about the interrelationshifppetween constitutionajustice and full
constitutional complaint mechanism. According to this judgment, “real” constitutional
complaints create the strong instrument for the realization of basic human rights and
liberties by the Section 2 of the Georgian coristibmgoonf the advantages
of full constitutional complaint is to promote the cooperation and the exchange of
best practices between general courts and Constitutional Court. The introduction
of full constitutional complaint will increase sensitivity towards human rights during
case discussions and ensure the increase of interests of judges in constitutional
justice. In addition, this model will promote the development of “law of judges” and
substantially improves the quality of their work. Also, this model will promote the
decrease of the complaints from Georgia to the European Court of Human Rights.

While implementing the full constitutional complaint model, the scope of the

1 Erkvania T., Normative constitutional complaint as the improper form of concrete constitutional
control in Georgia. 2014, https://emc.org.ge/ka/products/normatiuli-sakonstitutsio-sarcheli-ro-
gorts-konkretuli-sakonstitutsio-kontrolis-arasrulqofili-forma-sakartveloshi.

2 (Apostol v. Georgia), 2016, par. 42.

3 Ibid, par. 31.
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constitutional control, permissiveness, the issue of compensation and etc. should
be considered as well.

CONCLUSION

Full constitutional complaint is the effective mechanism in terms of restoring
violated rights, that would give the national legal system an opportunity to protect
human rights more effectively and to check the standard of protecting human rights
in the general court system. The model of full constitutional complaint will increase
the quality and effectiveness of the work of general courts.

NOTES:

1. Erkvania T., Normative constitutional complaint as the improper form
of concrete constitutional control in Georgia. 2014, https://emc.org.
ge/ka/products/normatiuli-sakonstitutsio-sarcheli-rogorts-konkretuli-
sakonstitutsio-kontrolis-arasrulqofi li-forma-sakartveloshi (in Georgian)
(Apostol v. Georgia), 2016, par. 42. (In Georgian)

3. lbid, par. 31.

N
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»695¢096M0" 0bnznyoemybo
bO3MbLHEBYBoM Lobhgmmal, bmambs
EIOMZIII0 JBRIo0b sx©agbab
990399bné0 d9Jobnddol dbndzbgemmady
bO3MbLHaBYBoM LdbadsbmEML
dobmgndbozyemgosdo

003060 930¢m00b0

936 M0l 3505';3@0003(900 bodoGoremal bodgbogtrm
33693000 066d0dId0l 303630060 936096 006033623900

boggobdm bohyggda: Lobhgemo, 3MbhG Mo, dobmemabozymgds

dgbogogmo

000030360l yR3mgd9d0m LobggdBogymb dm33zs gdmzbobhogmo ©s Lo-

dobmego®mozn Labgemdbogymlb gbhm-gho dbndzbgemmzsab dobsbnomgdgeml
Bo6dmMoaqbl. 900dnsbol Nxmgdgdom Lobgmdboggmlb dmd3s dodnsbol

103¢030900L 0533000 o atobhnmgdol Pdcnbzgmymal. dadndbal yo3emg-
09000 oE30L 3dsdg, gbhm-ghm 36033b9¢m306 dgdebndalb LogmbLEHNBIE0M

30bhGmmo Bakdmaagbl. dgbododoboE, d©odnobal 30l Lomabe-

M 3339 O JMbbhobhyzoyco Bgbbogal odyge®gds doymbyzgmo ddmge-
6o LOZMbLEHOHYEM JMbHO MmOl  gigdhndo dgdoboddgdal gotagds.

,6900M0" 0bngzngomyMo bo3mbbhndhnzom
babhgemol maz30b9076M900b0

O3990 YRl 8¢agbol ghm-gho gn39ddhac dgdeboddsw ,Mg-

OG0 0bnz0NmMa b3mbbhodhyzom bobhgmo 1bos obgnbogmma.

dobo d9d39mo0m, dgbademgdgemons bgmolbyoemgdol bodogg dhmb o dom
dogh dogmgdnmo LodohmegdMozn d9hHgoolb ba3mbbhoHEm FMbhEmena.

30bLhndhYBYM0  YRWgdgdo 8 ™030L7103g0g00 kS dobhm  Jobmbom,

Tamar Avaliani
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06ddg  LOLAddOM™M  3ddby3z9(hoemgdgdoms o dMddbMymgdgmo  bg-
wmolyemgdol bbgo gdggogdomoy dgodemgds  ontmggl. dgbadodobo,
960™3b7w ©mbgdy bs 3MLYOMOEIL EIOD3IIW YBwIdL sEaIboL
9939960 dgdoboddo o 0dol dgbodmgdmmos Mmad bLojmbbhopygom bo-
bodoGmenmd 0dbzgemmb, Godgboe dg9bodedgds bgmalynmgdal bodngg
domb oghgdo Logobmzgmmb 3mbLhobhz00m FoMabhobgdyem y3emgdgols
00 030099036mgd9db. bd3MmbLhndhyEom LaLdaMmMmL Ybs dngEglb dgbad-
gommAd, 3obobogmmb baghomm LobadsMmemgdol osbyzghommgdgdal
30bLhnMHYE0YM000L b300bo O AEENbML YRgdal Pok3g3s sbgmal
36Lgdmonl dgdmbazgzodn. ba3mbbhophnzom Lobsdsbmemmdn bgalbyommg-
d0b bodngg dhmb doabyzghnemgdgdal gobshozkmgds LdLowostmonl 36o-
bgodlb 903ndbgos, GmMImol mobobdooy  LombLhzem  Labadsbmenm
00d9(h9000 hoghrm3zgoo 3mb3Gghnem o3sdn, dob dgdga Moy ddmbyMymo
096900 badobmengddngo 30l dgdoboddgdo. ,Mgoemycn” nbpoznEdy-
60 LogMbLhobhIzm Labhgmal dmegmo o339 30008309000 Botds-
h90000 03bgd0mbotgdal g3erm3nl bbgoobbss  d399bgddo (gg®dobos, hgbg-
00, 30MOH3000 s bbgo).

BOZMBLAHOHYZ0M 3MbBHOMEMAL Jobmyemo dmgmal
botzg8g00

bagdobmzggemmdo dmgddgon Bd3MbLBhNdhIEM™M gmbhEmeal dmgemo, o-
3990 Y0300l 0agbol 3Bsdg botmzgBnsb badsbmemgdomag dgdsabodal
D6 dMdagbL. LogMmbLEHHYEM MbHOMEAL Jobmyemo dmogmo 30dognc
306l o6 odmggl dgbodemgogmodl, bazmbLhohngom babodsbmenmdo dg-
0hobmb bohogotn Lobsdebmm s ddnbobhMozoymo mbasbmgdal go-
006943900e90900b 900300000 PRMgdgomoeb dodobmgdnm 3mbLobhIE0y-

O mOdLmb v 303d065000m. LEZMBLAHNHYBM JMbHhEmeal dmdzot botmzgdl
Bo6dmoagbl ob, Mmd bLogobmzgmmb  Logmbbhodyzom  babadsbomemm
0000d0060L YR gd90msb dndotmgoom 3960 d3mbhtmegdl Laghomm bo-
LOToMEMML  Zosbyzghoemgdgdl, dbg3g, 0dob my Gmagmd dbegbgb bsbo-
dobmemmgdn  3mbibghymo ©o30b gaMamgddo  9sdnsbal  Yo3emgdgdnl
069630 ghncgdol. 3adnotmgdnem 1bos 0gbsl dmbodMgds 0doLmsb o3o3-
dotgoom, md ,,6Og0mmyMn” Bagmbbhodhyzom JMbhoHmemal dbbgomdabsl, bo-
30bbA0HNE0M LOLOdGMEMydo dogbndogmGOE FENEMOgb, 0t dgmabmb
360bgndo - iura novit curia, s 10390039 396330086 Mb LZMbLHNHYZOM Mb-
hmemol 0bnznpysmmyMo bgdgon doomsm  PRMY0988g oybEbmdnm” 1.

1 96930600 0., booddogoygma LozmbLHadhYEom badhgmma OmambE 3mbimghama bagmbbhobhygom
30bOMmab sGobGmygmaznmo gm®mds bogobhmagmmdn, 2014, https://emc.org.ge/ka/prod-
ucts/normatiuli-sakonstitutsio-sarcheli-rogorts-konkretuli-sakonstitutsio-kontrolis-arasrulqofi-
li-forma-sakartveloshi
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69000 0" 0bngnyomybo bo3mbbhobhyzom
babhgeob Esbghazal Y3ocdhgbmogdo bagdobmzgemmmadn

»0900m60" LOZMbLEHNHNEM ZMbhEmeal bodobmzgemmmdn abgthazgal
396139903900 8 BORYd39e0 3ddNbNL YR gIsMS g3hrmIYemads Lobodo-
Oomd gosdyams dbzgemmonbolb bogdgdy - ,,03mbhomo bogobmzgmmb Bo-
bo0¢ad9a“2 30sby3zghnemgdadn 93mmdyemds bobodotmmemad ©HIYOS©
0dbzgemd La3mbLhohobhEom dobmALOFIEgdnby © ,MgagMo* Lombldo-
Ha30m bLOGAgE9dab YOMghMEedm 3007900l MOMddd]. Ldbodstmenml
300bdoMHgo0m ,,0g0enm0” b3mbbhodhyzom bathgmmgdo Jdbaob boadobmzgmmmb
30bLhndyE0ob dgmbg m300 oMabhnMgdyemo 103emgdgonls o dobomoEon
0300793¢090900L  @obbmMEngmgdol  demogh 0bLhGdgbhL 3. 0bongnye-
ybo LdgmbLhodyzom Labhgmol dmogot 33aMsbhgbmosl bocdmawagbl
ob, ®md 0go bgemb dgnbymdl 3mm3ghoEnobs s o bayzgmagbm dMsghngg-
d0b 3o33eab Laghmm LBLTIMMNEYOLY S LdZMbLHNGHNENM Labadsbmemb
dm6ab. 0boznoyommytdo LBdgmbbhndhyzom Lbabhgmol dgdmmgds gedMoonl
0000d0360b Y3emgdgd0l dodoMom dghdbmdgemmasl a3900L gobbognzabal
o byl dgynbymol Loghmm babadommemgdol dmbedsbmemgms ©anbdg-
gbgodl Lazmbbbhyzem dobmmadborygmgdnm. 8dsbmobogg, domomgdyemo
dmgmo bgemlb dgybymal Lodmbodsbmemm BdoemEML gobgnmotgdsls s
3601g000d© 3oxdzmdglgdl baghmm babedobmemgdal dmbodstmengms dy-
dom0o0b botolbl. bathgemalb P30Mshgbmodol Bocdmaagbl nbog, hmd gb dm-
gm0 bgemb dgnbymol bagobmzgmmeob BohngMgdol gogdogzbal dgdindgdol
900030000b y3emgdemo g3emdnm babadomenmdo.

6901600 06003000790¢mM0 bZMbLAHNGHYB0M babhgmol Eebghazaliol,
3930470908 3obobadmzhmlb My dmEyEMmonm s Mo RaMamgddo dmbeg-
00 bOghm™M LBbOddGIMEMgdal 3Mbhmena, bLathgmmal sbsd3gomdnl bo-
033d3emg00, 3md396LoE0g0Mb d303dntgdmo Lojnmbydo s bb3e.

03300

»6900M0" LOZMbLANHNEM JMbhGmemo 9x399hne d99oboddb Botdm-
900396l aMm3gnmo Po3emgdal omEagbol ymbom, GMog dobggdb dgbod-
90mOol 9 m3bnm badobmegomng Lobhgdal 8¢dEaNbmML othM3gnmo
1036090900 8 9M™367¢m ©mby8g dmobnbmb dddndbal yo3emgdgonl o-
3300 bhobsb ol dgdmbdgos Laghmm Labadahmemmgonl bobhgdoda. gb 3o
0300 dbMng 00domemgol baghomm Labodsbmmmmgonl dydomadnl bocoabbl

0 990399H0obmosl.

2 000030060b YREgdoms g3bmdgemo babodobmmmb goobyzghomgos bogddgdg N40765/02

03mbhmeo  bagobmzgemmb Boboomdrgg (Apostol v. Georgia), 2006 bgob 28 bmyddgho,

30MgtMonn 42.
3 0939, 306ogmonn. 31.
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INSTITUTIONAL INDEPENDENCE OF THE JUDICIARY

Judicial independence implies the independence of judges, both individually and
institutionally. The independence of a judge should be seen as, on the one hand, a
system of orientation for the judge himself, a system of his professional beliefs, and,
on the other hand, as a set of institutional and operational measures designed to
ensure that independence.

Institutional independence means the separation of the judiciary from the exec-
utive and legislative branches of the institution as a set of institutional and opera-
tional measures designed to ensure that independence, including individual inde-
pendence. It defi nes the relationship between the judiciary and those branches of
government independence, as well as their perception of society’ as such.

It is carried out with the self-government and incompatibility of the court. Self-gov-
ernment is exercised by the Conference of Judges of Georgia, the main function of
which is to strengthen the independence of the judiciary, public confi dence and trust
in the courts, and the authority of judges.

INDIVIDUAL INDEPENDENCE OF THE JUDGE

What is the individual independence? The independence of judges is not a pur-
pose in itself .It is a direct guarantee of the citizen that the judge's decision will be
neutral, in accordance with the law and the Consttution.

1 Bangalore Principles of Judicial Conduct and its Comments, Thilisi 2015 p.66.

2 Bangalore Principles of Judicial Conduct and its Comments, Thilisi 2015, p.67.

3 Bettermann, From the sense and limits of judicial independence, in Freiherr vom Stein-Gesellschaft
e. V (Hrsg), The independence of the judge, A Cappenberg conversation, 1969, p. 45 ff.
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According to the Constitution, the judiciary is not only the excercise of justice, bgt
also the judiciary control. According to the Constitution, the judiciary is exercised b%
the courts, which means that the exercise of this power is fully entrusted to judged:

Therefore, the independence of the judge is considered, the judge's orientation
system itself, a kind of system of his professional belief. According to the Consti-
tution, the judiciary is exercised by the courts, which means that the exercise of
this power is entirely entrusted to judges. The following articles of the Constitution
already set out the basic principles by which a judge should be guided in the perfor-
mance of his or her activities.

Therefore, the independence of the judge is considered, the judge's orientation
system itself, a kind of system of his professional beliefs

It is the individual independence that specifi cally concerns the judge directly. It
consists of subjective and personal (persdnliche) independence and is therefore
subjective and personal in nature.

A) Subject matter;

B) Personal;

C) Internal independence.

SUBJECTIVE INDEPENDENCE

The guarantee of independence is enjoyed by all persons exercising judicial
power in accordance with the Constitution and the law (judges, jury). The source
of threat to the independence of judges can be: state authorities, parties or public
groups.

INDEPENDENCE FROM THE EXECUTIVE BRANCH

Ensuring the independence of judges is an essential element of the indepen-
dence of the judiciary from the executive branch. It is inadmissible for the executive
to give any directives to the court, to issue any act, which will interfere in the activi-
ties of the court. Article 63 of the Constitution explicitly states that all acts restricting
the independence of a judge are void. Judges may not be depend on the instruc-
tions of the executive branch. The executive branch has no right to issue any act or
give separate instructions that will affect the activities of the court.

Pursuant to Article 8 of the Law on Common Courts, state and local self-govern-
ment bodies, institutions and offi cials are prohibited from violating the independence
of the judiciary, infl uencing a judge or interfering in his/her activities while making a
decisiort

4 Assistant conference, public law, Regensburg 2018, Nomos, Jann Ferlemann, Temporarily inde-
pendent? Temporary judge between independence and flexibility. P. 50ff.
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INDEPENDENCE FROM THE LEGISLATURE
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The court's obedience to the law and the constitution is given directly in the fi rst
paragraph of Article 63 of the Constitution.

But obedience to the law does not mean obedience to the letters of the norm
or coercion to obey the literal meaning of the norm, but rather, the judge has the
right to interpret the norm according to the system of law, its essence and purposes.
The legislator has no right to interfere in the activities of the court during the con-
sideration of specifi c cases in the court and to have any infl uence on it. Interference
measures include both decisions of Parliament and individual laws.

INDEPENDENCE OF JUDGES FROM THE JUDICIARY ITSELF

The substantive independence of judges means independence not only from the
executive and the legislature, but also from the judiciary.

The judge acts independently of other judges. The task of hearing and deciding
a case from a judge who remains face to face with his or her conscience. Requires
some autonomy. Thus, the independence of a judge requires not only the inde-
pendence of the judiciary as an institution from other branches of government, but
it also requires the independence of judges from each other. In other words, the
independence of a judge is conditioned not only by the absence of unlawful outside
infl uence, but also by the absence of the unlawful infl uence that may result from the
actions or position of other judges. Although a judge sometimes fi nds it helpful to
"get ideas" to colleagues in a hypothetical case, each judge is personally responsi-
ble for the decision, including the judges on the appellaté panels.

CERTAIN CASES ESTABLISHED BY THE CODE OF
PROCEDURE FOR RESTRICTION OF INDEPENDENT
DECISION-MAKING BY A JUDGE

In cases defi ned by the Code of Procedure, the judge is deprived of the op-
portunity to make an independent decision on a number of issues. It obeys these
restrictions established by law. The judge cannot make a decision independently,
as this issue has already been regulated and resolved by the Code of Procedure.
This does not violate the principle of the independence of judges, as the restriction
on the free decision of a judge is set by the Code of Procedure itself. For example,
the court has no right to go beyond the scope of the accusation in terms of aggra-
vation, or to establish new factual circumstances radically different from the factual
circumstances established by the parties, and after the judgment enters into force,

5 Michael Reinhard, Konsistente Jurisdiktion, 1997, S. 198.
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the court cannot change the verdict. The court has no right to assess the silence ofg
the accused against him or to use only the confession of the accused as a basis for%
the verdict. =

PARTY INDEPENDENCE

The judges are not allowed to be a member of any political part. It is a constitu-
tional principle. It is given in paragraph 4 of Article 63 of the Constitution of Georgia,
according to which a judge may not be a member of a political party, participate in
political activities.

The judge should make a decision in accordance with the Constitution and the
law and not in the purpose and interests of any political party. The law requires the
complete political neutralization of a judge and prohibits activities in any political
party.

JUDICIAL INDEPENDENCE FROM THE PUBLIC

Court decision can and should be criticized. Criticism of the press during the
trial is permissible. But at the same time, the independence of the judiciary must
be protected by law from the infl uence of both the press and individuals, interested
organizations, and part of the public.

The substantive Criminal Code ensures the protection of the judiciary from crim-
inal activity. Forcing a judge to make a decision that is desirable for someone is
punishable under criminal law (Article 365 of the Criminal Code, threats or violence
in connection with the conduct of an trail or investigation), and contempt of court is
punished accordingly.

PERSONAL INDEPENDENCE OF JUDGES

Paragraph 5 of Article 63 of the Constitution of Georgia (Part 2 of Article 7 of the
Organic Law on Common Courts) ensures the personal independence of a judge
appointed in accordance with the law. The removal of a judge from the hearing, his/
her dismissal or transfer to another position, or his/her retirement shall be allowed
only if there are preconditions provided by law.

The personal independence of a judge includes fi rst of all the following elements:

1. Inadmissibility of removal from the trial of a judge;

2. Inadmissibility of his early dismissal from offi ce, early termination of his

authority;

6 Michael Reinhard, Konsistente Jurisdiktion, 1997, S. 198.
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3. Inadmissibility of transfer to another position;

4. Retirement before the expiration of his/her judicial activity, except in cases

provided by law.

This is the principle of immovability. The principle of immovability is a guarantee
of both personal and substantive independence of judges. Judges who have been
appointed in accordance with the law may not be dismissed, removed from offi ce,
transferred to another position, or retired before the expiration of their term as a
judge. It is inadmissible to apply measures to judges by which judges practically
retain their positions but are in fact unable to carry out judicial activities,

For example, when the law on the distribution of court cases in common courts
and the imposition of powers on other judges is violated. If the rule of distribution of
cases is violated and the particular judge fails to get the particular case, that he was
subject to the judge under the law, not only the principle of a lawful judge is violated,
but also the personal independence of the judge, as he is practically excluded from
the case.

The appointment of a judge to another court is allowed only with his/her consent
(Article 44 1 of the Common Courts Law). The law provides for the dismissal of judg-
es in the event of the liquidation of the court. It is true that the dismissal of judges on
the basis of court liquidation is written in and restricts the personal independence of
judges, but it does not violate the personal independence of judges, since according
to the law the court is liquidated by the judiciary and not the executive, it does not
violate the personal independence of judges.

The grounds for dismissal against the will of a judge are given in the Organ-
ic Law on Common Courts (Articles 44 and 45 of the Organic Law on Common
Courts), as well as in the Law on Disciplinary Liability and Disciplinary Proceedings
of Judges of Common Courts.

Judges must be guaranteed personal independence. Judges may be removed
from offi ce or suspended from offi ce only in cases provided for by law, on lawful
grounds and in accordance with the procedure laid down by law.

INTERNAL INDEPENDENCE OF JUDGES

Any judge must make a decision based on internal independence and personal
responsibility. The internal independence of a judge requires the internal freedom of
a judge. He must make a decision only in accordance with the Constitution and the
law and he is not liable to any third party.

Internal independence is not guaranteed by law or the constitution, but rather it
is a task facing him personally to be free from infl uence. The judge is not fi ghting
for internal independence, but he must own it. The judge must make his or her own
decisions, both without free of internally and externally impact.

Such infl uences may arise from political parties, especially ruling parties, which
are also legally involved in the appointment of judges to some extent (for example,
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the rule of appointment of Supreme Court judges). Also due to the nature of mediajg
statements, comments, TV shows and can exert some pressure, this pressure can %
be intensifi ed if politicians support the opinion spread by the media. There is no lé=
gal leverage against such infl uence, especially since the function of the media is to
criticize court decisions. The internal independence of judges means independence

from third parties. The judge must make a decision freely, without the infl uence of

others, in accordance with the law.

GUARANTEES OF INDEPENDENCE OF THE COURT
AND THE JUDGE

One of the most important guarantees for the independence of a judge is his/her
unlimited appointment, which is envisaged by the Constitution of Georgia.

The Organic Law on Common Courts strictly regulates the rule of communi-
cation with judges of common courts, which ensures the protection of the judge's
independence from outside interference.

The irreplaceability of a judge is guaranteed by organic law. Reorganization or
liquidation of the court may not be a ground for dismissal of a judge appointed for
life.

It should also be noted that since the Rose Revolution till today, the common
court system came under political control. The reorganization and liquidation of the
courts was the main tool that enabled the then government to remove undesirable
judges from the system and to establish the judiciary in accordance with the subjec-
tive political interests. (It is the court with subjective political interests that continues
to function today unfortunately).

An important guarantee of the independence of the judiciary is the immunity of
judges. The judge is inviolable. It is inadmissible to prosecute, detain or arrest the
judge, to search his residence or workplace, car or personal, without informing the
High Council of Justice or in the case of a judge of the Constitutional Court - with-
out the consent of the Constitutional Court. The exception is the case of witnessing
a crime, which must be reported immediately to the High Council of Justice or the
Constitutional Court, respectively. If, accordingly, the High Council of Justice or the
Constitutional Court does not give its consent, the judge deprived of liberty shall be
dismissed immediately.

SUMMARY

The key to fostering and establishing the ‘rule of law’ is to ensure that the judi-
ciary is not only independent but appears to be independent, in order to gain the
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confi dence of the pulbhe greatest danger to independence comes from the
interference of-perceived or otherwise-government institutions or political parties.

The relationship between the three branches of power should be built on mutu-
al respect and recognition of the respective roles of the other two of them. This is
necessary because the judiciary plays an important role in relation to the other two
branches of the state. The judiciary must ensure that the government and admin-
istrative bodies are accountable for their actions; with regard to the legislature, the
judiciary must ensure the proper application of adopted and enacted laws, as well
as their compliance with the national constitution and, if necessary, regional and
international treaties that are part of domestic law.

For the free, unrestricted exercise of their functions and the exercise of indepen-
dent judicial decision-making powers, judicial authorities must exclude unlawful re-
lations with other branches of state, as well as their infl uence. Thus, independence
is a guarantee of impartiality and objectivity

The relation of these two aspects of independence can be interpreted as follows:
a judge may be independent in his or her views and reasoning, but if the court in
which he or she hears cases is not independent of other branches of government
in matters relevant to his or her proper functioning, the judge cannot be considered
independent.

7 Kelly, W. F. B., 2002, An Independent Judiciary.

NOTES:

1. Bangalore Principles of Judicial Conduct and its Comments, Thbilisi
2015 p.66. (In Georgian)

2. Bangalore Principles of Judicial Conduct and its Comments, Thbilisi
2015, p.67. (In Georgian)

3. Bettermann, From the sense and limits of judicial independence, in
Freiherr vom Stein-Gesellschaft e. V (Hrsg), The independence of the
judge, A Cappenberg conversation, 1969, p. 45 ff. (In German)

4. Assistant conference, public law, Regensburg 2018, Nomos, Jann

Ferlemann, Temporarilyindependent?Temporaryjudge between

independence and fl exibility. P. 50ff. (In German)

Michael Reinhard, Konsistente Jurisdiktion, 1997, S. 198. (In German)

Michael Reinhard, Konsistente Jurisdiktion, 1997, S. 198. (In German)

7. Kelly, W. F. B., 2002, an Independent Judiciary. (In English)

o w



#16)anuary2021

(@]
(O]

300029696p00b d6>cd900

bObOdOOMEML EIdMY300090cMONk
dbnd3bgemmos o dobo

9069b39emYmRY

003560 gagmnad3zngmo
badeSmemal mdmSa, §3Sm3dnb b039SLogol 3SmazgbmSo

boggobdm boggggdo: babhgamo, 3MbhHmeoa, dsbmmabozymmgds

36moggdal badmdmo

LOLOAIMNEML  EOdMY30gOMEs gl dMal 0bbEHaHEoMboEYMo
0600030007306 8TMY300090M0Od, mIgo0E JMmMOaga Jdbosb bo-
dobmegoen3zo bobgedbomb byongdhyc o mdngddhn® Bobodntrmdgdl o
96mmogomdsado dob boogydzgemlb Bobdmowagbl. *

000dM7300090¢mod b0dbagl vts dbmemme dhmagbnyemoa, mohgdegdn-
00 dgbgoymgdgool LoLEHdob bLoboedsbmemm 03ybdingdalb gobbmbEogmmy-
d0bob, 96sdg 33Mgm3g bgealyaemgdal bbgo dhmgdmab, gabbagnmtgdom
00dsabbymgoge  bgemolyoemgdsbmeb  dodebmgdom 3aM339ne bbb,
hmdgmoE m309dhyt 306mdgdbs my aabobhngodge odgotgdymo.

00d™Y300090emmd0L MO39 Lobg gogemgbol obgbl bLodobmengdtnzo ©o-
3300 Lagobmgdol dgmbg dmdogmadqodg, dom dmbal gobbogymbgonm bd
00b0dbmlb 0Mogmgonmo, 3060000006 3ghdm o bozobm 0bhghgbgdo abg
0LdE 36 P3ncobdnbgod ghmdsbgmlb, Gmambdz Lobbemol bodstmagndo.
03m730009090 bdLOdsG ™ BdMIMaagbl bgohGowydo, badoMmemns-
bo 36mEgbol Bobodncrmdol. dmbodotmenal admyingdemdsl oggb LEm-
g bobbemol badabmagndn dognndb oo dbnd3bgemA, Moaeb LbmtMgw
9L BaG3Ma9bl It gdymabomal bobzgeol dga3otgonl 3obmbogh
bOPd39eUL. Lobbgmal badsbmagmn, GHmambz bgbo, gbgds bobgemdboamlb dogM
30bbmM309e g0 0d)emgoobo o d98dnsbal o3emgdg00l oE3sL, sdodhmdsg
badobmemgomngn Lobgemdbogzmb dgbodsedolo, gandhedydo dgzobgos dbm-
mo 0dob dgydond, 3063 ©odmY3000909em0s, bgodhMomyMns s b3 g9hm
006030 06 d0931336900. LEMGE ©E8TMY30g0MAS b Bobodnbmds, Gmd
dmbodobmemg 06l ab doto, GHmIgeddg gb dga30bgde Pbd debsbmbEngmmb.

1 Glatzmeier, Armin, Gerichte als politische Akteure, Nomos, 2017, S.164, Wieczorek/Schutze
Zivilprozessordnung und Nebengesetze, 2017. S. 446.
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bAHOHNS d0dbd 0bAbd3L 3300b39eML odEbmL LdbddMMEML admyjo-
90emm0o0b mMo Lobg: babodsbmemmb nbbhohnEgordo o nbngnEdwyto
00dM7300090em0d, om0 JMHM0gehmdndommgos, Lbobodsbmemb Mmagmb
0bbhodhyszomo, dbg39 060300N3TYM0 E8TMY300g0eMANL @l dMbgdY-
™0 30Mmogmgdadho bd30mbgon s dglmozodmb domo goagtal gdgdo.

babadotmenmb nbbhndhNEMbITYGOH0 E8TM300090eMMY

dobodobmolb  odmy30090mmod  gneobbdmol  dmbsdsbmenggonl
003dMY300090mmAIsL,  OmambE  0bpogoyomyo, b3y  0bLHobhIzeyco
ob3ggdhom. dmLadommeol ©Eodmy300gommds 3Pbs gobobogmgdmogl Gm-
amba, 9hmo dbMmns, 1330 dmbsdebmeal bamMogbdhogom Lobigds, dobo
36mazgboyemo dhBsdbol ghmazodo Lobhgds, dgmtg dbbog 30, Hmamb3 nd
0bbhody3oNM0 s ™M3ghogogmo mmbaldngdgdal 3mddemgdLo, Gmdmgong
00 ©dd™MY300090emMO0l NBMYD639mLagMARdes dmbmegdymoa. 2

0bbhodhyzombomyeo ©odmyz00g0emmds b0dbsgl Lobodsbmeml, Gm-
amb 06bhodhyE0L d0dabmymgdgm o Bo3obmbdgdmm bgmabyozemgdo-
LOgb odmymazsl, Gmambi 0d 0bbEHBYEYM0 O M3ghsgoywo mmbal-
dng0900b 3md3gmgdbogob, Gmdmgdng od OdM30g0Mo0L, dom dmtal,
0600300030000 8dMmY30090eMO0L NBMYb39mLIYgMA3ed dmBmgdy-
0. 030 3obLadM3Mm3L bbadoMmem MmMadbmgols s bgemalynmgdnl 0d
dhmgdb dmbol POm0ghmmogol, Mmdgmms dodsbos, PBGNB3gmymb Mm-
363 bobaddbMmem bgemabynemgdol Mgomyto odmy3ngdemmoy, abg  bo-
Bmaomgonl dngé domo dbgmo sxmdds. 3

ol bm®E09eg0d LBLTIOMEWML MZ300ITdMMZIMMINMY S 39Y0d3V90-
M®00. 1300033000390 M08 bmME309eMg0s bdabmzgmmlb dmbadsbommg-
0o 3mbxyghgbizoolb dogh, Mmdmol dmozamo o3ybdznoy ool Labodotmenm
bgemabyoyemgdol admy30090emmdnl, bobodstmenmgdobopdn bogmbol boom-
d0bo o Mbdgbol 3obdh3nzgdal, dmbodstmegms d3¢hmemahghol d3dmemgds.

dmboddmmmgms 3mbxgghgbinal goagzmgbs babadsbmenm bobhgdol dco-
dobobh™0bgdsdg Logdome dbndzbgmmazabos, Gy ghm-ghmo 09M3ghH0o
0dobs, Gmd Ldbodsbmem bobhgdol ddobobhtobgdol dobomsa Logo -
mbg00b 3oobyzgho begds dmbadhmmgms 3mbagghgbinol o dobo Bocdm-
39003906 mo0mn mGRobmgonl dgdzgmoom, Momoy bwgdd bymobyoemgdal
bb3d dhmgdol dbbHosb Labodotmenm bgmolynmgdol Logdosbmdsdn he-
09300 00300000 30 gds. dbg3g9 dbndgbgrmmzsabns dgymesbgdemmonl 3éo-
bgndo, 0go (inkompetibilitat) 3mbbhodhyzoyto 300bgndns, Gmdgmob dgbododo-
bog dmbOdoMmEgl a3ENgdd dMS 873l gabdbmbEngmmb bbgo bogdoobmads. 4

2 dmbodobmmgms 39300 dobgommmal 30nbndgdo o dobo 3mdgbhatgon, mdogmobo 2015, 33.
66.

3 dmbodobmmgms 39300 d0bgommmal 30nbndgdo o dobo 3mdgbhatgon, mdogmobo 2015, 33.
67.

4 30bbhodys00Lb 63 dybemol dg 4 33bd@o: ,,dmbadotmenal mobodgdmds dgnmezbgdgmmas bbgs
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dmbddammemal 06030007000 8dM730090NMIS

Mol Bomdmoagbl  0bn30dmYGo  admY300gdmmds?  dmbods-
OOgns ©dMY30090mMmod 13000300000 o6 Botdmoagbl . ydyowmmeo
dmdogmagdol goMsbhnos, hmd dmbodoMmemal goabyzghoemgds ngbgds bgo-
HM3Y©0, 30bmboby o 3mbbhodhyznol dgbodsedobo. ©

30bLhodYE300m, Lbbsdobmem bgmolynmgds o6 bacdmaagbl dbm-
mmE doMomdsbezymgdol gobbmtngmgdol, s0edgo ngo bbodsbomemm
30bhmmomog bmMzngmgds. 3mbbhodhyiool dgbodsdobso bobsdscmenm
bggmolnogegdol osbmMEngemgdgh bobadobmemmgdn, GoE gneobbdmol, Hmad
00 bgemolyeymgdol gobbmGEngmgos bbymos dobomongma dg30m dmbods-
Omggdl, 3mbbohopngool dmdg3bm dybemgdo 3339 900390L 0d doGomog
3606303900, MomsE dmbodotmengd 3bs nbgemddmzsabgemmlb mogobo Log-
d0sbmonl gobbmMEngemgonliol.

0990086 godmdnbabyg, dmbodotmmenal  dMY30090emMAS gobobagngds,
OmamhE 00300 dmbodsGmeab bomMogbhogom bobigds, dobo dmazgboy-
o d0Bodbob ghmagzotan bobhgds 7.

LBmMg NdgomE dmbadaMmemgl gbgds 0boznEyemyto ©odmyo-
090emM09, 030 3903900 bBgbmdMnzn s dnbmzbymo (persdnliche) sdmyzo-
090emM00b30b o dgbododobom begbmdtMngn s dobmzbymoa bobnomabos: @

9) Logbmdtgo;

9) 306 m3bymo;

3) 30603060 odmy300090Mdo.

LOEbMOMN30 8TM300H0MAY

0003d™Y300090e0m0L okabihnom bataggdmmol gzgms oMo, 3063 3mb-
bhOHNE00LY S 30bmbal dgbsdsdobag Babadsbmenm bgolbnemgdsl sbm-
6309 gdL (3mbadammemggon, dbozyegon). dmbodotmegms admy30090-
mdnl bogyhmbol bysbm dgodmgds agmb: Lobgedbogym bgmalyoemgde,
306 H0d 96 LEdMROEPMIOMNZ0 823 Na390900.

006030090M05LmM3b s 3b638MOYGMYda LogdnabMOLMSB, dats LodgEbnghm s d9oam 3oyko
bogdnabmodaby. dmbsdobmemy o6 dgademgds 0gmb dmemohogybo dobpoal Bg3ko, dmbobo-
9moEgl dmemohngnm bogdnobmdodo”.

5 Bettermann,Vom Sinn und Grenzen der richterliche Unabhangigkeit, in Freiherr vom Stein-Ge-

sellschaft e. V(Hrsg), Die Unabhangigkeit des Richters, Ein Cappenberger Gesprach, 1969, S.
45ff,

6 Stelkens/Panzer in: Schoch/Schneider/Bier(Hrsg ), VwWGO, Stand der Kommentierung: April
2013,§8 1Rn. 34.

7 dmbodoGmemgmos J39300L d0bgogmmMal 30hnbindgdn s dobo 3mdgbhamgdn, mdogmabo 2015, 33.
71.

8 58 Assistentagung, Offentliches Recht, Regensburg 2018, Nomos, Jann Ferlemann, Voriiberge-

hend Unabhangig? Richter auf Zeit zwischen Unabhangigkeit und Flexibilitat. S. 49ff.
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dmbodommgms odMY300090mmonl N8GMNb3gmyMAs dmdabbymgdg-
0 bgeabyaemgdobaeb babsdsGmemb edmyznwgdemmonl 1dbod3bgmmm-
3069L0 9em9dgbhnos. 813390900 dxmdobtymgdgma bgemobyaemgdol dogh
bALOTOMMEMBIMZEL Mv0dy atgdhnzgdol doggds, Mondg sgdhob godmigds,
6003 dmbggds bobodsbmemmb bagddnsbmdsda hocggs. 3mbLhapnzoal 63-9
dybmo d06odnt Ymomgol, Gmd dsmomos gzgmo dgho, Gmdgmog dey-
00030 dmbodammmal odmy30090mosl. dmbadstmemggdo ot dgndemgdo
00ddbbmgogmmo bgemabyemgool domomgdgodg 0943bgb odmzngdyemo.
dmdobegmgogem bgmmobyoemgdol Y3 gdd 06 d93L, Mondg osddho aadmbigl
ob 3om3gymo domomgdgdo dobigl, Gmdgmog Lobodotmemmb bagddosbm-
00089 89303em9bsl dmabgbl. Loghmm bsbadobmemmgdal dgbobgd 3obmbal
dg-8 dybemal dgbododobo Lobgedbonm s dEaNMMOMN30 M30mddobrm3g-
mO0b MEOHZobmb, obglgdnemgdol, 1abodgdmdal 306l g3tdogmgds bobe-
do6mmemb odmy30090emmonl dgemobgs, dmbsdsbmengdg Mondg dgdmddg-
0900 0b dob bagdodbmadsdo hoatg3d goobyzghogmgdol doggdobslb. °

bO3ObMbAEgITM bgalnagmgonlogsb
00d™MY300090MMOd

bobadaMmEmL dmMhogngds 30bmbabs o JMmbLEHHIENoLado dotMe-
306 dmEgdymos 3mbbhogngoob 63-9 dnbeol dodzge 39bdhdo, dogcod
306mbobodn dmMhogmgds o6 bodbogh bm&dolb sbmgoobodo dmMhogmg-
0oL ob 0dyemgosl ogdmbhogmml bemédol bogyzdbohyznm dbodzbgemmosl,
060dg0, dmbododmengl 9g3L Na3EMgds 30bmbal bobhgdogab, dobo s6boby
o 308369000006 @ddmdnboty bmtdol abgghdtghopnd dmobabmb. 3o-
bmbdgdgmb Yo3egdd 96 d93b bobsdsbmenmdn dodnbabyg 3mbitghnm
bogddgmo  @obbognzabsl hoghomb Lobodotmenmb bagddnsbmdsdn s Msndy
303emgbd dmobobmb dobdg. hotgzal Lodyeemgogddo dmnsdgds mamy

306emadgbhnb goaby3ghnemgdgda, 0by o 39 3obmbgdo.

dmbodotmmegms admy300090mod Mm300 LALITSOHMEM
bgemalbyozemgdnlbogsb

dmboddbmmEgms bdgbmdtnzgn admyznwgdemds bndboglb odmyzncao-

MOdL 06 dbmemme d¢ddbMYmgdgmo o Loobmbdgdmm bgmabyogmg-
d0b0gsb, 8bg3g LabAddM MM byl goobzobog.

9 Assistentagung, Offentliches Recht, Regensburg 2018, Nomos, Jann Ferlemann, Voriberge-
hend Unabhangig? Richter auf Zeit zwischen Unabhangigkeit und Flexibilitat. S. 50ff.
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dombodobmemg bbzgds dmbodoememggdobogod odmyzngomap  dmddy-
900L. bogdob gobbogmznls O oebyzghngmgdal godmbebolb sdmEabs dmbs-
dobmeabogob, dmdgmog mo30b bobobmsb doMabdod Mhgos. gokzzgym
03h™bmdoyHm0odb dmombmal. 83gbs, dmbsdammemal admyznwgdemm-
00 dm0mbmgl o6 dabpm Ldbadobmenm bgemabyazemgdal, Gmambi 0bbdn-
Hy0O0L, ©8dMY300090emdsl bgemolyaegdol bbgs dhmgdabogab, stsdgwo ab
00939 dmombm3zl dmbadammeggdnl odmy30090eMmodl 9 mdsbgmalogsb.
bbgoggoto GMmd 3md30m, dmbsdobmol dMmY30g0mModl  obado -
hm0O90L 00 dobHhm dMddotmmemdmadnghon gahgdg 3o3emgbal sGdMLYOMS,
060dg 0d dMedsbmmdmdngho go3emgbol oMabbgdmods, Mmdgmog Lbgo
dmbddammeggd0l dmgdggdnasb 8b dmBaznnab dgndemgds godmadpnbo-
gmdgb. mydgo dmbadobmegl Bmazgth Labobagdmmeo doohbos, ,0099-
00 80dmbhYYmL” 3m9agoL Go0dy 303mmgdye LdJdgbmob s 3e3dntgo0m,
3oLbobdggdemmds godmbobogmo gosbyzghogmgdabmzal gmggem dmbedo-
Mhomgl d06ooE 930b6Mmgds, 0d dmbadsbmmgms homzgmom, Mmdgmgons
bOd3gEOEM bbadaMmemmgdal Jmemgangool dgdoagbemmosdn  dgwnob. X

dmbdddmmeab dngt 8dm7300090MMO©
390009y39hnemgdal dowgdalb dgdmynw3zal badbmEgbm

300094600 330NN 3339950 d9dmbzgzgon

BO3OMEgLE 3MgdLnm Fobbadmayem dgdmbsgggddo dmgem Mog Lbozon-

mbg08g dmbodobmeng dm3egdend 8dm}300090ema© 3dobyzghnemgdnl
doggool dgbodemgdemmdsl. 0gno gdmMhoggod 3obmbom oagbogm od dg-

80100390, dmbeddMmemg ddmy30090emaE 396 0oL osbyzghnamgool,
0oaob gb bognmbo 3339 LEdOMEILE 3MEIJL0MOd EIMYRNE0MOHYONEO O
30000y39th0oema. gb 36 9603936 dMLTIMMEgms Eadmy300q0emdnl 3Mo-
b303dL, Moadb dmbodotmemal dogt 0a30L30em0 gowobyzghoemgdal do-
0900b dgdmy3sL m3000 B3O MEgLm 3mgdbo 9agbL. dogemomaw, babs-
do6mmL 1930700 360 993L ddemgdnl 3ot gol gobwgl addndgonl
33mboom, ob dbdtgms doge oagbagm 033dh™mIG03 otgdmgdsmogab Mmo-
00300mMs 3obbbgoggdymo dbogmo godhmidnzn gotmgdmgdgdo ©OdEN-
bmb, obg3g 3obohgbol 3obmbogt dogmadn dgbgemal dgdga, babadoMmenmb
06 dgndemns dgE3demb dob dogh oagbogmn gabohgba, ot 3obmbom
300m30¢m0bb0bgdnemo dgdmbzgzgdabs, dob yo3egds o6 d93b  dGOEEgdYmal
©ydogmo d90030bmb dob LoBoboomdgameo b dbmemme dMomEgdymal
3006 g00m0 Hzgbgdo oymb gobohgbl booyydzmoc.

10 Michael Reinhard, Konsistente Jurisdiktion, 1997, S. 198.

Tamar Laliashvili
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dmbodoemol 0Md30bHngmmod 3mbLhobhyzoyto 30bizndns. ngn dm-
3997500 bagobmzgemmb 3mbbhndyznol 63-g dgbemol dg-4 33bdndo, Gma-
ol 00bdbdo dmbodsbmeng o6 dgadmgds ogmb dmeaholdnbo dabhool
Bg3t0n, dmbobogmgmoogl dmemoagngn® bagddoobmaosdo.

dmbdddGmm9ad 3osby3zghnemgds 1bes donmmb 3mbbhodyzooby o Jobm-
6ol dgbooodobs s dMs Mmdgmndy dmemohngyco Jobdhool dndbgonwsb o
0b(hgMgLgdnsb godmdonboty. 306mbo dmombmal dmbsdstmenal LG dm-
woh03y60 bgoh®ogdoinol o P30dogaglh dobhonm bagdnobmosl.

babOdaGMEML E8dMmY30090cMdd LddMFdEMgonldgeb

bobodab ML gabohgbgdn dgodemgdd s P gozbnhogogl. dhmEgbol
dndnbatgmonbol 36gbob dogh gobbmbEngamgdymo 3o¢ngs dodnbatg
36m3gbdy obodzgdny, d0g3Med 8da3Mmmymo babodotmeml odmyzn-
0g0gmmdd Mmambi 36gbob, obg3zg gbdm dobms, i0bHyMgbgdymo mb-
356000309000, LoBMRdEMYoal babogmal Bgdmddgwgdalogsd Jobmbom 1bo
0gd69L oEImO.

bobbemol dohgbroogmybo 3mgdbo P8GONB3gMYmMAL Lobodsbmenm by-
wobynemgdol ©oE3ol  obsdeymgomogn  Jdggdobogoeb. dmbsadsbmenal
0dyemg060 30639L0m30L LobyMzgmo doaby3zghoemgdal gedmbo¢sbao -
200000 bobbgmol badabmemal bgbom (bL3-0b 365-g 3ybemoa, Fdocd 0b dogme-
M0 BTIOMIMBIOMTMYO0L obbmEENgEgdobMb 8b gadmdngdolmob o-
3030069000), babAToOMEML P39(hn339TTMOsE dgbsoddobsw abzgde.

dmbdddmmmgms 306m367¢m0 OdMY3000g0eMOd

bogobmggmmb 3mbbhopngnob 63-9 dybeol dg-5 3nbdho (bogbmm bo-
Lodobrmenmgdal dgbobgd MmMdbymo 3obmbal dg-7 dybgmolb dg-2 bobogmo)
10660myb39myma3l 30bmbal dgbodsdobam ©obndbygma dmbadaMmemal dotm-
3610m 3™y 300090¢mMASL. dmbodabmemal hadmEagngds bogdob gobbogmgn-
bOYD, M0bddEgdMONEAb dobn 3000dY 3omMa30LYRMgds 8b bbgs Mabadwy-
00089 30ay30bo, ob dobo 39b6Lnodn g3dd390s nd390s dbmenme 3obmbom
336L0dm36m Bobodntrmdgdol sMbgdmonl dgdmbggzado.

doboddmmeolb dobhmgbymo  odmyzogdmmds dmoEesl jdnkzgmmal
ymgmabs 89393 gegdgbhgol:

1. dombodobmemolb  Lagdol @obbogmgnbogoeb  hHodmEnemgdol  oyd3go-

MOY;

11 Michael Reinhard, Konsistente Jurisdiktion, 1997, S. 198
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2. 00b03090mMd008b dobn 300000 3obmaznlyaemgdals, dobmgal Ho3emy-
00dmbogmgdol 300dwg dgbyzghol oyd3zgdemmoy;
3. bb3d 10b03YOMAIdY 3oy30b0l 81d390emMOY;
4. dobo LOdMLATOMME® bdddodbmdol 3dal ddmbByM3sdog 396L0sdg
3003900, oMy 30bmbom gom3zommalbnbgdyemo dgdmbggzgonls.

9L 636 dMOa9bL 065d73000emmd0L 3606303L (Inamovibilitat). 0bsdyznodo-
mmdnl 300bzndn BdMIMoEgbl dmbodebmmgms Mmambi dntmagbymo,
3b939 LO3bMIGNZ0 OTMY30EIOTIMONL o6dbHNL. dmbadotmenggdn, Gma-
9003 396mbol dgbooddobo d600b Mebsdgdmoadg 3edbglgodyemgdon, oy-
d39096m00 dmbodabmemg obndzbol 300l gobgmodog gosmaznlbyammb,
badmbadommnem baddosbmool hodmozogmmb, 8bd Lb3d ™obddEgdMdsdY
300000y3006mb, b 396L0odg @03d30b6. o3d3909em0d 0bgmo Bdmdgool godm-
ggbgde dmboadabmmgms dodomm, Gmdwmomog dmbdddbmemggdo 30adho-
39 0600h69096 1030000 M0b8dEIdMISL, FogMed a30dh™mdG0Z30 396
dbmMEngmgdgh  Ladmbodotmenm  bogdnsbmosl, dogogmoma, MmEyLa
063930 3obmbo Loghmm Lobodobmenmgodo Logdgms gobabogmgdolbs o
193¢0 g00dmbogngool bbgs dmbadabmeobomgol o3obtgonol dgbobgd. oy
bagddgme @obobogmgdol Bgbo EondP3s o dmbadotmengd 3960 doowm ob
bogddg aobLobogmggma, GMdgmog 3obmbodb odmdopnbobyg dob 9939-
do9006gdmEs 3obbogmgnbomgol, 0tmzggze obs dbmemmp 3obmbabdogho
dmbadabmemol 3Mnbizndn, 86ddgE db939 dmbadsbmeal dobmzbymoa ©o-
dm730090emm003, Moaeb ab dGoghogymo hadmdmbdgdnmos 0d bogdol
33bbogm3zsl, emdgmog dob 3obmbal dgbsdsdabsg g30¢mgdmeo.

dombodobmemol 3obdbglgds bbzd LabodsGmenmdo obodzgons dbmemme
dobo obbdmonm (Laghmm Labadsbmenmgdol dgbobgd 3obmbol 44-5 dy-
bemal d063gemo babogmn). 30bmbo 0m30¢malbnbgdl dmbadabmemgms gobme-
300703609000 LOLATIM MMM M0 330083000 d9dmbggzodn. om0 bbe-
dobmmmb 033000030006 bdggyd3gmom dmbadaMmmgms gobmeznlnnmgds
0696g0d dmbodobmmgms 306m36xm ©OdMY300090emModdn o 3L
dob, 3036ad 9b o6 30393l dmbodobmgms 306HM3b7em ©OdMY30gOmM-
0o, 306000006 306mbal dgliddodabago LLodoMmEM™L 033000300 bmGn-
90900 LOLBdsO MM bggmabymmgdal dogh o 96  ddsbbyemgogea, gb
30 06 063930 dmbOdOMMEMgmS 306HM36190m0 OdMY300090eMMO0l IMM3Y-
300.

dmbdddbmeol 6900l  LOBNbOdMBEIaME  MbddEgdMONEID  gdmogo-
by3emgool Loogydzemgdn dmEgdneos MmGMEbY 3obmbdo Laghomm babe-
dobmenmgdol dgbobgd (Laghmm Labadommemmgonl dgbobgd mMasbymo
300mbolb 44-9, 45-9 dybemgodn), dbg3g 3obmbdn Loghmm bLabsdomenmgdal
dmbadabmmmgms abndemnbyto dabybobdggoemmonly o abEndemabyMo
badaMmdgbatdmgdal dgbabgo.

B39 EgdYEMS dMLATdMMYgdL okdbhokgdymo 3jmbogm dntmg-
byemo admy300090mmod. dmbsadadmemggon dgbodgmgdgmos obmaznlyos-
™bgb 0b8dgdmonb b dom dgyhgtgm Ladmbodstmenm bogddnobmds

Tamar Laliashvili
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dbmemm o dbmenme 306mbom gom3dealbnbgdyem dgdmbggzgddn, 30bm-
boLdngho bawydzmom s Jobmbom gomzemalbnbgoymo dhmEgMom.

Tamar Laliashvili

dmbddammmgms dnbogobn odmy300090emMOd

6900bdngtds dmbadabmegd 3oaby3zghnemgds ybos doowmb dobsgoba
337300090 M00LY O 306dE0 3ob3bobdggdemmonl boxydzgmdg. dmbo-
dotmenal dnbogdbo admy30009demmds dmombmzl dmbadamomenol dnbogob
0300703¢09000. db 3oabyzghngmgde 36 doommb dbmenmeo 3mbbhdy-
30000 O 30bmbal dgbododobo s ngn 8k dtal 3sbybobdggdgemo 30bdg dg-
badg d06olb dodaMom. dnbdgsbo OdMY30gdMMOBd 06 3Gl goMsbhnkgdy-
™0 30bmbom 8b 3mbLhnhyznnm, 3GodgE gb stal  dobmzbymo JnMawaoo
dob 60600y damdn 0dmEsby, ™A ngmb Mmez0byReme Bgdmddygonbogab.
30603960 8dMY300090cmdnbdm3z0l dmbadsbmeng 36 ndtdzal, s6ddgw ol
dob 9600 33emMOaL. dmbadotmegd gowobyzghnemgds nbwo doogmb bogy-
ko 3dLyboldggdmmdnm, Mmami dnbogobo dbg3zg oty 89dmgdggdg-
o0l gogdy.

dbgmo dgdmddggdgdo dgbodgmgdgmns dmmohngyto dakiHngonbogob
Bo6dm0dz0L, g3obbognmegdnm ddobmzgemo 3obHngdnbogsd, mdgmoag bo-
3o g06H0300 3oM33gnmbomo dmbadsbmmgms ©obndgbodog ngmgol
dmbobogmgmodl (dogomoma, 183609L0 LabodoGmEmL dmbedsbmemgms
0600300l Bgbon). obg3g dgonal adbEbogdgdl, mdgbhotgol, Lohgmggo-
800 30000399900, bobnsmnEsb godmdwnboty, dgndmoom gotm3zgyemo Bgbm-
o dmabnbmb. gl B9bmemo dgndggds godwoghgl, my dmeahoimbgon
dgnol dogt 3o3ME9mgdnm 386U dbobb y3ghgb. dbgmo Bgdmddggonl Bo-
6000393 96dbdM0 bddothmegdtnzn 0963900 3O dMLgOMOL, dom y3Mm,
tmd dgo00b 0376g3000 babedabmmemm gawobyzghnemgdgdn d3Mohn3mb. dm
bodobmemgmo d0bdgebn odmyzngdemmds b0dbogh odmy30goemMOsl
dgbodg 306md d0dotmm. dmbadotmmegd mo30Ly0ma©, bbgsms Bgdmddgog-
d0b gokgdg 30bmbal dgbodsedobog ybs dongmb gowabyzghoemgds.

bbadameEMbY s dmbadotmemal ddmy3ngoemmdnb
33Mobhngdn

dmbodemEb ©8dmY300g0emmdnl ghm-ghmo 1dbodzbgemmazobgbo go-
60bhnod dobo P300m obbgbgds, Gobsg 0mzoemalbabgdl Logobmzgmmml
30bbooHnE0s.

boghmm  babadobhmemgdol dgbobgd mMadbywo  3obmbom  d3oEcoE
360l aMganmatgdyemo Loghmm LobodoMmemmyonl dmbodotmemggdmab
303760303000 Bgbo, Gog otgdyg d06ms hakgzobogodb dmbodotmeol ©o-

dmY300090emm0o0lL d330L P8Gb3gmyma3l.
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dmbdddGOME0L d9N33E 9™ 3akdbHnMgdNmns MMadbYmo 30bmboo.
LOLOTsGB MM BgMMaebadoEns 8b magznoEnd 96 dgndimgds gobgl y3e-
omE 3obbgbgdymo dmbodotmmeal mabddwgdmdnEsb aabmognlyamgdnl

boggyd3zgaon.

9939 1600 9¢0603bmb, M3 300gd0l Mgzmenyinal dgdpga mgdog,
baghomm babadammemmgdal bobhgds dmemohngyc do0m30bd S 3Mb HEml

0099399090000, bobddostmmeMgdal MHgmbasbndsind O 03300030 NYM
domogobo 0bbhdydgbho, Gmdgmdoy dodnbogen bgmabyoemgool sbbsly-
0390 dmbdddbmmeggonl Lobhgdosb odzgdobs  bobsdsbmem me3y-
bob bydagddndo dmeapogyto 0bhghgbgdol dgbododobog hodmysagmndgdol
dgbodemgoemmos dabo (comgobsmgolb bbmgo byoogddat dmodogyto
06hg6gLgdal dgmbg babadabmmemm vgMdgemgdl inbdnmbotgosl, bodbybe-
hm).

babadabmenm bobhgdolb EedmY3nEgoemOnl dbndzbgrmaeb gotobdhsl
4dbol dmbodsbmmgmo 0dbohgho. dmbodebmeng bgemdgybgdgemns. oy-
d39096m00 dobo Lobbgmob LodsGmemal 3sbybobggdedo doEgds, V303908 db
0030(hnd6mg0s, bdEbmzcgdgmn 8b badydom danal, dobgobol b doMon
aohbtgzo 0ybhoool Pdomengbo  LoddmL, bmemm LogmbLEhdzom Labods-
ool dmbodostmeal dgdmbzgzado — ba3mbbhdhyzom LaLdIMMEMML
00bbdmdol gokgdy. 3edmbogmobns obodoymdg Bobbégdol dgdmbggse,
o3 04™M3b6906m03 3bs gbmdmL dgbsdsdabac 0ybhozoal ydogmengl boo-
g0l 0b bO3MbLAHNHNENM LobddsbmemL. my dgbodsdobo nybhogool Hdo-
emgbo baddm 36 LazMbLEHHYEM Labodstmenm 36 dobEgdb Mbbdmdob,
0300793¢0900090 Ym0 dmbsdabmmg  ©oyym3bgdmmng 3bd omazo-
bygwogb.

33300

306mbol  18gbogbmonl  dd330006900L  @obomgdl BoMdmoaghl vk
dbmemme ob, Gmd P8GNb3gemyma3nns BBbedsbmEML E8dMY30050eNMBY,
06vdg ob, Gm3d Lobsdobmem dbg3g 1bd BocdmAbEgl odmy3nwgdma,
0300 dm03m3mb bLodmaoEMyoal bomds. LobodoMmemml dmy300gdm-
d0b bgemymaznl y3gemadg oo boahmbg dmdobotgmal dmgddgwon bggmo-
b3 gdabo o PAM3mgbmonl djmbyg dotdhnobogsb.

bgemalyaemgool Lod dhmb dméol yhmoghmmds 3Pbd dogmb yhomo-
960030(h03003930b0 O gm3zgmmn domaobologed  mMo absbhgbol dgbe-
00dobo Gmmol 00o6gdedy. gb dn3oggdgmns, 30b00b Lobodsbmemm
bgemalbyoyemgdd dbndgbgemmzebd  Mmmb sbkgmgdl bgmolbyoemgdol ™o
3bdMhgbo dhmb dodoGm. babodobhmemm bgmabynmgdsed nbos PBGb3g-
ygmb, Om3d 30030mM053 o ddnbabihmoEnymds m&aebmgods dobbo d3mb
BOZYMOM §3900909089; Mo dggbgde LdgebmbIgdmm bgmalyamgdsl, be-
bodobmem bgmolbynmgdsd 3bs PBGONB3gmymL domgdymo o dogmado

Tamar Laliashvili
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dgbyemo 306mbgdal Lomobom godmygbgos, 83t gm3ag domo dgbodddobmds
96m3b9m  3mbbhodhnoaly o, 93w gdmmonl dgdmbzgzadn, Mgznmbo-
M 8 bdghmddmbobm bgmdgzmymgogomob, Mmdmgdol doabobgem-
d6003mgdtnzn Lodobmemal bobogmns. domBg d30LEMONE0 31bJ0g00L
dgbymgdoly O EodMY3000909em0 babodotmenm gosbyzghogmgdol go-
dohobob 103emgd9dmbogmgdgdal mogabyosmn, dgndmyogn gobbmbingmy-
d0bom30L bObOdGIMEM MERSbM0dd Yo odmEobmb bgemalbyaemgdal
0b06Agb IHmgdmob sMsdommBmdngho yhmoghmmos, sbg3g domo go-
3em9bo. 0333960©, ©8dMmY300090emod 3073960 dmgdmmonls s ™md0gdhy-
mdnb gotMabhnss. 2

00dM730090mo0b 03 mbo sb3gdhob ghmdabgmmseb dodotmgds dgo-
demgds, 093980000 gobodamdHmb: dmbodsbmeng dgodemgds odmyo-
09090 0gmb mo30L dgbgonemgdgdbs o dbzgemmosdn, dogted, oy bobe-
dobomgmm, Gmdgemdog ob bogdggol gebobogmagl, o6 d6ab bgemolyeemgdol
bb3gs dBH™gonbogodb odmyzngdgemn od Logombgddo, Gmdgmgdoy dobo bo-
03bdM 031bgd0mbodgdabmznbss dbndzbgemmaobo, dmbodotmeng odmy-
300090000 396 Ho0m3eg00.

Tamar Laliashvili

12 CCJE(2015)4 ¢mbombo, 2015 Bwoab 16 wmghmdogho g3tmdol dmbodsbmmgms
b 3MbLYHEnm boddm (53bL) obizbo N 18 (2015).
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PROBLEMATIC ISSUES
OF THE USE OF THE RETROACTIVE
FORCE BY COURT

Phridon Diasamidze

Phridon Diasamidze
Ph.D. Student at the East European University

KEYWORDS: Constitution, Crime, Punishment

In most of the legal systems in the world, especially in Europe, speaking about
the principles of criminal law begins with the famous Latin expression: Nullum crimen
sine lege. This Principle is often referred to as the principle of legality. This principle
requires that a person is held criminally liable under the governing law at the time of
commission of the offence. One of the main requirements of this principle is the prohi-
bition of retroactive force in crimihaRé&moactive force is a feature of legal norms
to apply to a case that had occurred before its enactment. The principle of prohibition
of retroactive force is a principle of constitutional level, which is not only a national
but also has international recognition. Article 31, Paragraph 9 of the Constitution of
Georgia stipulates that the law has no retroactive force if it does not mitigate or abolish
liability At the fi rst glance, Article 3 of the Criminal Code of Georgia states in accor-
dance with this: a criminal law norm that decriminalizes an act or reduces penalty, has
retroactive force. A criminal law norm that criminalizes an act or increases punish-
ment, has no retroactive force. This is especially crucial for any modern, democratic
state, as it is directly related to legal security. It is still debated in the literature as to
which norms are the addressees of this restriction. It is logical that we should assume
all the norms that in some way establish criminal, legal liability. In no way should we
consider this restriction as a mere restriction of criminal norms, because legal liability
is not only of criminal nature, for example, there also is administrative liability. It is
also noteworthy that at the fi rst glance it seems that the record of Article 31 of the
Constitution and the Criminal Code correspond with each other, while in fact there
is a substantive difference between them, in particular, Article 31 requires retroactive
force to be applied only in case when the law mitigates or abolishes liability while The
Code of Criminal Law clearly narrows it down to the prohibition regarding the use of
retroactive force and provides only two types of guarantees:

1 Turava M. Criminal Law, General Part, Doctrine of Crime, Meridiani, 2011, p.p. 10-13.
2 Constitution of Georgia, Article 31, Legislative Herald of Georgia.
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® The norm doesn’t have retroactive force if the norm criminalizes an act;

@® The norm doesn’t have retroactive force if the norm increases the penalty -

meaning the size or the type of the sentence

In all other cases the retroactive force is not restricted. Therefore, the question
arises, should retroactive force be used in the context of mitigating the liability of a
person, in relation to mitigating a liability, the statute of limitations, the conditional sen-
tence term or even in case of a suspended sentence? Because, as stated above, the
issue is partly related to the compatibility of Article 31 of the Constitution of Georgia
and Article 3 of the Criminal Code, we should consider the approach of judiciary, in
particular the approach of the Constitutional Court of Georgia in this regard.

Concerning this issue, there are indeed cases related to the above-mentioned legal
dilemma in the practice of the Constitutional Court of Georgia. The Public Defender and
the perpetrators of crime against whom the aggravating criminal law was applied, the
compliance of Article 3 of the Criminal Code with the Constitution“fiiGdusgia
case, Article 3 of the Criminal Code allows the possibility of retroactive force application
of criminal norms only if the norm decriminalizes an act or reduces penalty. Therefore,
this norm unequivocally prohibits the use of retroactive force of the law if it criminalizes
an act or increases punishment for it. In the Constitutional Court, the plaintiffs consid-
ered that in this case, the prohibition on retroactive force should not be reduced only to
the norms related to criminalizing an act or increasing the punishment. Such an interpre-
tation prevents other laws related to criminal liability (e.g., suspended sentence, lifting
a conditional sentence, statute of limitations) that actually improves person's condition
to be used retroactively. Regarding this case, the Constitutional Court has clarifi ed that
Article 42, paragraph 5 of the Constitution, in general, reinforces the fundamental prin-
ciple of legality (nullum crimen sine lege). In particular, the fi rst sentence of Article 42,
paragraph 5 prohibits liability for an act if it was not considered an offense at the time of
its commission. The second sentence of the same paragraph, on the one hand, prohib-
its the retroactive force of the law, and on the other hand, establishes an exception - if
the law cancels or mitigates the liability, it can have retroactive force. The Court has
emphasized the fact that these sentences of Article 42, paragraph 5 constitutes an or-
ganic unity and ensures that an offense and liability for it, as a combination of coercive
measures performed by the State, will be as defi ned by the governing legislation at the
time of the offense. The majority of the judicial panel did not agree with the argument
that the impugned norm restricted the constitutional guarantee and prohibited retroac-
tive force in only two cases - when “criminalizing an act” or “increasing the punishment”.
The Court has concluded that the terms "criminality” and "punishment" should be fully
consistent with the term "liability" in Article 42, paragraph 5 of the Constitution, as "there
is no criminal liability without a criminal action and punishment" and all criminal law mea
sures, no matter what name they are mentioned by, are related to them. The Court has
additionally noted that criminalizing an act and increasing the punishment should not be

3 Criminal Code of Georgia, Article 3, Legislative Herald of Georgia.
4 NoteArticle 42 of the Constitution of Georgia provided for a reservation at the time of the
hearing of the case in the Constitutional Court.
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interpreted narrowly, as proclaiming certain act an offense or increasing the punisfment
established for it, in general, but should also encompass cases where due to certaib cir-
cumstances an act is criminalized or a punishment is increased the regarding a cerain
person. In view of the above, the court held that if the statute of limitations for crirminal
prosecution has expired, it means that the person has been released from criminal lia-
bility and that the act specifi cally committed by them is no longer an offense. Extending
the statute of limitations after a person has the expectation that they will no longer be
prosecuted is an "imposition of a crime". In this case, the impugned norm prohibited the
retroactive force application of the new law. In contrast, if the statute of limitations for
prosecution of a particular act has not expired, its extension under the new law does not
constitute a violation of the constitutional requirement of prohibiting retroactive force, as
in this case a person could not have had a legitimate expectation that the State would
not have been able to prosecute the crime committed by them within the prescribed
period and they would’ve been released from liability. In addition, the Court has held
that the words of the impugned norm “increases punishment” should not be construed
so as to include only an increase in the size of the sanction. Abolishing the possibility
of using probation after committing a crime under the new law should be considered to
be an indirect increase of punishment for a criminal act, and applying such a law retro-
spectively would be unconstitutional. Although there has been a practice of interpreting
and applying the impugned norm otherwise, the Court has held that the content of the
norm itself was crucial. According to the established approach, if a norm only allows an
interpretation that is unconstitutional, it should in itself be considered unconstitutional.
While if a norm can be interpreted in two ways, and allows for a defi nition corresponding
to the Constitution, then it should be interpreted in accordance with the Constitution and
should be considered constitutional. Given that the impugned norm could have been in-
terpreted in such a way as to include the statutes of limitations and norms probation and
could’ve prevented the retroactive force application of aggravating legislation adopted
after the offense had been committed, the Court held that the norm was constitutional
according to Article 42 of the Constitution. The opinions of the judges regarding this
decision were signifi cantly divided

The Constitutional Court of Georgia has quite fruitful practice regarding the issue
of retroactive force. Some interesting decisions have been made regarding this top-
ic. We fully understand and agree with the views expressed in these decisions, how-
ever we believe that the compatibility of Article 31 of the Constitution with Article 3
of the Criminal Code of Georgia still requires further study. The Constitutional Court
and the doctrine of Georgia have a leading role in this process. Given the impor-
tance of the issue, it would be recommended to clarify the wording in the Criminal
Code so that this issue no longer raises misunderstandings in future.

5 Constitutional Court of Georgia, | Panel, Case N 1/1 / 428,447,459, May 13, 2009 p. 5-8,
Official Website of the Constitutional Court of Georgia: https://www.constcourt.ge/ka/judi-
cial-acts?legal=326
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